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Attorneys for Appellant Liberty Bankers Life Insurance Company 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
LIBERTY BANKERS LIFE INSURANCE 
COMPANY, an Oklahoma insurance company, 
Plaintiff-Appellant, 
vs. 
WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S., a Washington corporation; 
Defendant-Respondent. 
Supreme Court Docket No. 41993-2014 
APPELLANT'S MOTION TO STAY 
SEPTEMBER 26, 2014 TRUSTEE'S 
SALE; AND ACCOMPANYING 
BRIEF 
Pursuant to Idaho Appellate Rule ("I.A.R.") 13(g), Appellant Liberty Bankers Life 
Insurance Company ("Liberty Bankers") moves for an order staying the nonjudicial foreclosure 
of the deed of trust held by Respondent Witherspoon, Kelley, Davenport & Toole, P.S. 
("WKDT") in Blocks A, D, and E of Post Falls Landing. The trustee's sale is presently 
scheduled for Friday, September 26, 2014, and Liberty Bankers asks that it be stayed until this 
appeal is resolved. This motion is supported by the brief below, the record already before the 
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Court, and the declaration of Jonathon D. Hallin ("Hallin Deel."), filed herewith. 
I. INTRODUCTION 
This is an appeal from a final judgment and decree quieting title. The real property at 
issue is Blocks A, D, and E of Post Falls Landing, a real estate development located in Post Falls, 
Idaho. Post Falls Landing was owned and partially developed by The Point at Post Falls, LLC 
("The Point"). Liberty Bankers financed the project and was granted a deed of trust to the 
property to secure its promissory note. WKDT also held a deed of trust to the property to secure 
a promissory note. After The Point defaulted on Liberty Bankers' promissory note, Liberty 
Bankers acquired the property at a foreclosure sale held under its deed of trust. This appeal 
arises because the district court held that WKDT, not Liberty Bankers, holds a first priority deed 
of trust in Blocks A, D, and E. Based on the district court's judgment, WKDT now seeks to 
foreclose on its deed of trust through the September 26, 2014 trustee's sale. 
The Court should stay WKDT's attempt to foreclose Blocks A, D, and E. Prior to the 
district court's judgment, WKDT' s deed of trust was subordinate to Liberty Bankers' interest. 
The district court ruled that Liberty Bankers lost its priority by entering into an agreement with 
The Point that contemplated the release of Blocks A, D, and E from Liberty Bankers' original 
deed of trust as part of a loan restructuring. However, no actual release of Blocks A, D, and E 
occurred and none was recorded. The public records never reflected that Liberty Bankers 
released its lien on the property. Further, the district court allowed WKDT to enforce Liberty 
Bankers' agreement with The Point contrary to Idaho's stringent requirements on third-party 
beneficiaries. Before allowing WKDT's trustee's sale to proceed, the Court should decide 
whether the district court's judgment is consistent with Idaho law. 
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Given those important issues, allowing the trustee's sale on Blocks A, D, and E to 
proceed will prejudice Liberty Bankers. If the sale goes forward, Liberty Bankers would be 
faced with a Hobson's choice: as the owner of the property, it must either bid or allow WKDT 
or a third party to purchase the property. Should the Court reverse the district court, Liberty 
Bankers would have little, if any, recourse to recover its losses. On the other hand, staying the 
trustee's sale will not prejudice WKDT. As WKDT has already acknowledged, the value of 
Blocks A, D, and E exceeds the value of the debt the property secures. WKDT is thus fully 
secured. As discussed further below, the Court should enter an order staying the September 26, 
2014 trustee's sale pending the resolution of this appeal. 
II. FACTUAL AND PROCEDURAL BACKGROUND 
A. Factual Background of Liberty Bankers' and WKDT's Competing Liens in the Post 
Falls Landing Property. 
In 200 I, The Point purchased nine parcels of property in Post Falls, Idaho along the 
Spokane River to construct a mixed-use development of condominiums, retail and office space, 
and a marina. The development became known as Post Falls Landing. WKDT represented The 
Point, along with other related entities. In September 2004, The Point provided WKDT with a 
promissory note to account for unpaid fees and costs. Tr. Ex. 24. The note was secured by a 
deed of trust on the Post Falls Landing property, which was recorded in the records of Kootenai 
County. Tr. Ex. 25. 
Over the next few years, WKDT' s promissory note was modified to include additional 
unpaid fees and costs and security for the note. See Tr. Exs. 26, 27, 32, 34. Under the last 
modification, on August 6, 2010, The Point agreed to pay WKDT $751,557.35 plus $168,814.19 
in accrued interest, and the parties agreed to extend the maturity of WKDT's note to June 30, 
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2011. Tr. Ex. 34. In addition to the deed of trust on the Post Falls Landing property, the 
modified note is also secured by a security interest in the personal property held by the 
development's marina, the Post Falls Landing Marina. Tr. Exs. 34, 35. 
In August 2005, Liberty Bankers loaned The Point $3,934,390 to refinance its mortgage 
on Post Falls Landing. 1 Tr. Ex. 18. The obligations under that promissory note were also 
secured by a deed of trust on the property, which was recorded in Kootenai County. Tr. Ex. 19. 
As a condition of Liberty Bankers' loan agreement, The Point obtained WKDT's agreement to 
subordinate its interest in the property to Liberty Bankers' interest. Tr. Ex. 28. Since that time, 
Liberty Bankers and The Point modified their promissory note to include additional extensions 
of credit for the construction of Post Falls Landing and the Post Falls Landing Marina. 
On April 30, 2010, Liberty Bankers and The Point entered into the Seventh Loan 
Modification Agreement, which extended the maturity date of Liberty Bankers' promissory note 
to June 30, 2011. Tr. Ex. 22. At that time, the outstanding principal balance of the note was 
$6,786,108.10. Id. The existing deed of trust continued to encumber the property as security for 
Liberty Bankers' modified promissory note. See id. WKDT also executed and recorded 
additional agreements subordinating its security interest in the Post Falls Landing property, the 
latest on August 10, 2010. See Tr. Exs. 29-33. 
Following the Seventh Loan Modification Agreement, Liberty Bankers asked The Point 
to enter into an eighth agreement for the sole purpose of reclassifying the promissory note as a 
1 Liberty Bankers and its subsidiaries are licensed to underwrite insurance policies in 46 
states and the District of Columbia. To diversify its portfolio, Liberty Bankers invests a portion 
of its assets in real property and commercial mortgages. 
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mortgage loan and construction loan.2 In the meantime, on June 30, 2011, The Point defaulted 
on Liberty Bankers' note, and the trustee on Liberty Bankers' deed of trust recorded a notice of 
default in August 2011. See Tr. Ex. FF. Despite the default, Liberty Bankers and the Point 
signed the Eighth Modification Agreement in September 2011. Tr. Ex. JJ. 
Under the Eighth Modification Agreement, The Point agreed to restructure Liberty 
Bankers' promissory note by executing construction loan documents evidencing a note in the 
sum of$2,545,843.31, secured by a deed of trust on Blocks A, D, and E of Post Falls Landing. 
Id. at 124. For its part, Liberty Bankers agreed to execute a partial release oflien to release 
Blocks A, D, and E from the existing deed of trust. Id. The parties also agreed that splitting the 
existing note into two loans would not change the security for The Point's obligations. Id. at 11 
13, 15, 25. Not only would the existing deed of trust remain in effect, but the mortgage and 
construction loans would be cross-defaulted and cross-collateralized by each deed of trust. Id. 
The Eighth Modification Agreement did not alter the maturity date and did not waive The Note's 
existing default. See id. at 11-3. 
The Eighth Modification Agreement, however, was never performed. At trial, there was 
conflicting evidence on whether The Point signed the necessary loan documents, including the 
promissory note for the construction loan and the deed of trust for Blocks A, D, and E. But in 
any event, a new deed of trust was never executed or recorded, and Liberty Bankers never 
released its lien on Blocks A, D, and E. Liberty Bankers proceeded with the trustee's sale of 
Post Falls Landing property on November 14, 2012, and purchased the property encumbered by 
the deed of trust for a credit bid of $3,404,000. Tr. Ex. 36. The trustee's deed was recorded with 
2 Liberty Bankers is subject to regulatory oversight in each of the jurisdictions it conducts 
business. Insurance regulators classify and limit the amount of money an insurer can invest in 
construction loans. 
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the Kootenai County the same day. Id. As a result, as ofNovember 14, 2012, Liberty Bankers 
owned the Post Falls Landing property. This action commenced in February 2013. 
B. The District Court Entered a Final Judgment and Decree Quieting Title in Favor of 
WKDT and Denied Liberty Bankers' Motion to Stay the Trustee's Sale of Blocks A, 
D, and E of Post Falls Landing. 
On January 8, 2014, following a two-day bench trial, the district court entered Findings 
of Fact and Conclusions of Law. Hallin Deel., Ex. A. Based on its findings and conclusions, on 
March 12, 2014, the district court entered a Final Judgment and Decree Quieting Title to Blocks 
A, D, and E of Post Falls Landing to WKDT. Hallin Deel., Ex. B. In doing so, the district court 
held that WKDT holds a first priority deed of trust in Blocks A, D, and E because Liberty 
Bankers released the property by entering into the Eighth Modification Agreement with The 
Point. Hallin Deel., Ex. A at 11-14. The district court also held the Post Falls Landing Marina is 
personal property, not a fixture, and that as a result, WKDT has a first priority lien to the marina. 
Id. at 14-17. Liberty Bankers filed this appeal on March 21, 2014. 
On May 14, 2014, the trustee under WKDT' s deed of trust recorded a notice of default 
and scheduled a nonjudicial foreclosure of Blocks A, D, and E for September 26, 2014. Hallin 
Deel., Ex. C. According to the notice, as of May 6, 2014, the total sum secured by WKDT's 
deed of trust is $1,324,942.33.3 Id. To date, WKDT has not sought to conduct a public 
disposition of the personal property comprising the Post Falls Landing Marina. 
On July 15, 2014, Liberty Bankers filed a Motion to Stay Trustee's Sale with the district 
court pursuant to I.A.R. 13(b )(14). See Hallin Deel., Ex. D. By that motion, Liberty Bankers 
sought to stay the September 26, 2014 trustee's sale until this appeal is decided. Id. While 
3 WKDT has also alleged that interest continues to accrue on the outstanding principal 
balance at the rate of 12% per annum or $258.23 per diem. 
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WKDT opposed the motion, it acknowledged that it is fully secured. See Hallin Deel., Ex. E at 
5, Ex. D (Tr. at 28:6-10). Despite that, the district court denied the motion on August 4, 2014. 
See Hallin Deel., Ex. H. The district court reasoned that Liberty Bankers "is in a wonderful 
position to be able to put up enough money to clear that lien, which would clear up their title to 
A, D and E, and would probably resolve most of the issues with respect to the marina eventually 
They've got over a billion in assets." Hallin Deel., Ex. F (Tr. at 35:4-36:3). 
III. ARGUMENT 
Because the district court refused to stay the September 26, 2014 trustee's sale, Liberty 
Bankers may apply to this Court for a stay under I.A.R. 13(g). Rule l 3(g) provides that "(t]he 
Supreme Court may also, in its discretion, enter an order staying a proposed act, a pending action 
or proceeding, or the enforcement of any judgment, order or decree ... at any time ... during the 
pendency of any appeal .... " The Court also has the discretion to postpone the foreclosure sale 
pursuant to Idaho Rule of Civil Procedure 62(a) (stating that "the court in its discretion" may 
order stay of execution on such conditions as are proper.) The Court has the power to "stay 
proceedings during the pendency of an appeal ... or to make any order appropriate to preserve 
the status quo .... " Idaho R. Civ. P. 62(f). The Court, in its discretion, should preserve the status 
quo during the pendency of this appeal. 
A. A Stay Is Necessary to Allow the Court to Address Important Legal Issues That 
Have the Potential to Render the September 26, 2014 Trustee's Sale Legally Void. 
By this appeal, Liberty Bankers is challenging the legal basis for the district court's 
holding that its interest in Blocks A, D, and E of Post Falls Landing was subordinated to 
WKDT's interest.4 If Liberty Bankers is correct, WKDT would have no interest in, or right to 
4 While Liberty Bankers intends to challenge other questionable findings and conclusions 
reached by the district court, it focuses here on key issues relating to Blocks A, D, and E. 
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conduct, a trustee's sale. The district court held that the Eighth Modification Agreement released 
Blocks A, D, and E from Liberty Bankers' original deed of trust on the Post Falls Landing 
property. That finding raises important legal questions that should be addressed before the 
trustee's sale is allowed to proceed. For example, can the Eighth Modification Agreement-
which contemplates the release of Blocks A, D, and E under certain conditions-itself constitute 
the release of Blocks A, D, and E given the lack of a recorded release and the existing 
recordation of Liberty Bankers' original deed of trust? 
It is undisputed that Liberty Bankers never released Blocks A, D, and E from its original 
deed of trust and no release was ever recorded. No document incorporating a release exists 
between Liberty Bankers and The Point. As a result, the public records did not reflect that 
Liberty Bankers ever released its lien on Blocks A, D, and E. The impact of the district court's 
ruling should be addressed in light ofldaho's recording statutes. See, e.g., Idaho Code§ 55-811 
(providing that "[ e ]very conveyance of real property ... recorded as prescribed by law, from the 
time it is filed with the recorder for record, is constructive notice of the contents thereof to 
subsequent purchasers and mortgag(e)es."); Idaho Code§ 55-606 (providing that every mortgage 
is conclusive against everyone subsequently claiming under grantor, except good faith 
encumbrancer who gives value and records first). 
Review is also warranted as to whether WKDT can claim the benefit of, or has the right 
to enforce, the Eighth Modification Agreement. WKDT was not a party to that agreement and is 
not mentioned in it. See Tr. Ex. JJ. "Idaho case law is clear that the party claiming to be a third-
party beneficiary must show that the contract expressly indicates that it was made for his or her 
direct benefit." De Groot v. Standley Trenching, Inc., No. 39406, 2014 WL 1266104, *4 (Idaho 
Mar. 28, 2014) (emphasis added), reh'g denied (Apr. 30, 2014); see also Idaho Code§ 29-102 
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("A contract, made expressly for the benefit of a third person, may be enforced by him at any 
time before the parties thereto rescind it.") Yet, the district court allowed WKDT to enforce the 
Eighth Modification Agreement as a means to directly release Blocks A, D, and E from Liberty 
Bankers' original deed of trust. The decision also deserves scrutiny on that basis. 
B. Should the Trustee's Sale Proceed, Liberty Bankers Will Be Unable to Reclaim 
Blocks A, D, and E if Outbid; WKDT, However, Will Suffer No Prejudice from a 
Stay Because It Is Fully Secured by the Property. 
In deciding whether a stay is warranted here, the Court can consider the prejudice to the 
parties-or lack thereof-from an execution 0f a judgment. See, e.g., Markham v. Anderton, 118 
Idaho 856, 862, 801 P.2d 565, 571 (Ct. App. 1990) (upholding order lifting stay in foreclosure 
action based on purchasers' failure to show prejudice). Further, "[a] stay of execution may be 
granted when it would be unjust to permit the execution on the judgment, such as where there are 
equitable grounds for the stay or where certain other proceedings are pending." Haley v. Clinton, 
123 Idaho 707,709,851 P.2d 1003, 1005 (Ct. App. 1993). If the Court finds that the district 
court entered its judgment in error, the foreclosure of WKDT's deed of trust, if allowed to go 
forward, would be legally void, and Liberty Bankers will have little or no recourse. 
Should WKDT be allowed to proceed with the trustee's sale, Liberty Bankers will be 
placed in an inherently prejudicial situation. As the owner of the property, it can either bid on 
Blocks A, D, and Eat the sale or not. If it is outbid or elects not to bid at the sale, Liberty 
Bankers will lose all interest in real property that is unique and part of the larger Post Falls 
Landing development. See Idaho Code § 45-1508 ("A sale made by a trustee under this act shall 
foreclose and terminate all interest in the property covered by the trust deed .... "). Indeed, it will 
have no equitable or statutory right to redeem Blocks A, D, and E, as there is no redemption 
period following a nonjudicial foreclosure. See id. There is also the potential that a third party's 
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purchase of the property at the sale could moot this appeal. See Richards v. Baum, 914 P .2d 719 
(Utah 1996) (holding appeal is moot, absent a stay, if specific property tied to relief being sought 
is conveyed in good faith to a third party). 
In the event it tenders a cash bid successfully and the district court's judgment is 
reversed, Liberty Bankers would have expended over $1,324,942.33-paying off the debt 
secured by WKDT's deed of trust-unnecessarily to preserve its ownership interest in the 
property. The trustee's deed contains no warranties of title, and thus Liberty Bankers would 
receive whatever interest WKDT has in the encumbered property and no more. See Idaho Code 
§ 45-1506(10) ("The trustee's deed shall convey to the purchaser the interest in the property 
which the grantor had, or had the power to convey .... "). Under Idaho law, it is unclear whether 
Liberty Bankers will have any recourse against WKDT to recoup its cash bid. But even if 
Liberty Bankers has a right ofrecoupment, the trustee's sale would have to be unwound, and 
Liberty Bankers will incur further expense to recover its losses. 
On the other hand, WKDT would suffer no prejudice from a stay of the trustee's sale 
because it is fully secured by Blocks A, D, and E and the Post Falls Landing Marina. According 
to the district court's judgment, WKDT holds a first priority deed of trust encumbering Blocks 
A, D, and E of Post Falls Landing, as well as a first priority security interest in the personal 
property that comprises the Post Falls Landing Marina. See Hallin Deel., Ex. B. At the hearing 
before the district court, Ed Morse, a certified general appraiser in the State of Idaho, testified 
that Blocks A, D, and E had a cumulative as-is market value of$3,180,000.00 as of July 28, 
2014. Hallin Deel., Ex. F (Tr. at 12:6-13:5). He also testified that the Post Falls Landing Marina 
has a present market value of$1,350,000.00. Id. (Tr. at 14:1-5). 
It follows that WKDT's collateral is valued well over The Point's underlying debt of 
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$1,324,942.33. See Hallin Deel., Ex. C. At the hearing, WKDT questioned the values reached 
by Mr. Morse, but ultimately it conceded that the value of Blocks A, D, and E exceeds the 
amount of the debt secured by WKDT's deed of trust. Hallin Deel., Ex. F (Tr. at 16:20-23:17), 
Ex. E at 5 ("However, for present purposes, and solely for the sake of argument, [WKDT] will 
accept the representation of Liberty that [Blocks] 'A,' 'D,' and 'E,' cumulatively, have a value 
that exceeds the amount of Liberty's [sic] debt to [WKDT]."). Moreover, even though no money 
judgment was entered in WKDT's favor, the Court has the inherent ability to modify any stay 
should future events require some measure of security. Idaho R. Civ. P. 62(a). 
At the hearing before the district court, WKDT also argued that the statute of limitations 
for enforcing its promissory note would run if a stay of the trustee's sale were entered. See 
Hallin Deel., Ex.Eat 5-6. That is not the case. Idaho Code§ 5-234 provides that "[w]hen the 
commencement of an action is stayed by injunction or statutory prohibition the time of the 
continuance of the injunction or prohibition is not part of the time limited for the commencement 
of the action." A court-imposed stay has the effect of tolling the applicable statute oflimitations. 
See 51 Am.Jur.2d Limitation of Actions § 189 (2011) ("If some paramount authority prevents a 
person from exercising a legal remedy, the time during which the person is thus prevented from 
suing is not to be counted against him or her in determining whether the statute of limitations has 
run, even if the statute makes no specific exception in such cases."). As a result, WKDT would 
suffer no prejudice should the trustee's sale be stayed pending this appeal. 
IV. CONCLUSION 
For the reasons set forth above, Liberty Bankers respectfully requests that the Court enter 
an order staying the nonjudicial foreclosure of WKDT's deed of trust scheduled for September 
26, 2014, pending resolution of this appeal. 
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DATED this 27th day of August, 2014. 
STOE~ 
w 
W. Christopher Pooser 
and 
Jonathon D. Hallin, ISB No. 7253 
Email: jhallin@lukins.com 
LUKINS & ANNIS, P.S. 
601 E. Front Avenue, Suite 502 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 666-4102 
Fax: (208) 666-4112 
Attorneys for Appellant Liberty Bankers Life 
Insurance Company 
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CERTIFICATE OF SERVICE 
I hereby certify that on August 27, 2014, I served a copy of the APPELLANT'S 
MOTION TO STAY SEPTEMBER 26, 2014 TRUSTEE'S SALE; AND 
ACCOMPANYING BRIEF on the following, in the matter indicated below: 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
Coeur d'Alene, Idaho 83814 
Fax: (208) 667-0500 
Attorney for Respondent Witherspoon, Kelley, 
Davenport & Toole, P.S. 
~Via U.S. Mail 
[ ] Via Facsimile 
[ ] Via Overnight Mail J yia Hand Delivery P\' via Email 
W. Christopher Pooser 
STOEL RIVES LLP 
Attorneys for Appellant Liberty Bankers 
Life Insurance Company 
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W. Christopher Pooser, ISB No. 5525 
Email: wcpooser@stoel.com 
STOEL RIVES LLP 
101 S. Capitol Boulevard, Suite 1900 
Boise, Idaho 83702 
Telephone: (208) 389-9000 
Fax: (208) 389-9040 
Jonathon D. Hallin, ISB No. 7253 
Email: j hallin@lukins.com 
LUKINS & ANNIS, P.S. 
601 E. Front Avenue, Suite 502 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 666-4102 
Fax: (208) 666-4112 
Attorneys for Appellant Liberty Bankers Life Insurance Company 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
LIBERTY BANKERS LIFE INSURANCE 
COMPANY, an Oklahoma insurance company, 
Plaintiff-Appellant, 
vs. 
WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S., a Washington corporation; 
Defendant-Respondent. 
Supreme Court Docket No. 41993-2014 
DECLARATION OF JONATHON D. 
HALLIN IN SUPPORT OF 
APPELLANT'S MOTION TO STAY 
SEPTEMBER 26, 2014 TRUSTEE'S 
SALE 
I, JONATHON D. HALLIN, certify under penalty of perjury pursuant to the law of the 
State of Idaho that the foregoing is true and correct: 
1. I arn an attorney with the firm Lukins & Annis, P.S. and represent Appellant Liberty 
Bankers Life Insurance Company ("Liberty Bankers"). I submit this declaration upon my personal 
knowledge and in support of Liberty Bankers' Motion to Stay September 26, 2014 Trustee's Sale. 
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2. Attached and incorporated hereto as Exhibit A is a true and correct copy of the 
Findings of Fact and Conclusions of Law entered by the district court on January 8, 2014. 
3. Attached and incorporated hereto as Exhibit Bis a true and correct copy of the 
Final Judgment and Decree Quieting Title issued herein by the district court on March 12, 2014. 
4. Attached and incorporated hereto as Exhibit C is a true and correct copy of the 
Notice of Default and Notice of Trustee's Sale I received from the Successor Trustee under 
Respondent Witherspoon, Kelley, Davenport & Toole, P.S.'s ("WKDT") deed of trust. 
5. On July 15, 2014, Liberty Bankers filed a Motion to Stay Trustee's Sale with the 
district court by which it sought entry of an order pursuant Idaho Appellate Rule 13(b)(14) staying 
the nonjudicial foreclosure of WKDT's deed of trust scheduled for September 26, 2014. Liberty 
Bankers sought a stay of the trustee's sale until this is resolved. A true and correct copy of Liberty 
Bankers' motion is attached as Exhibit D. 
6. On July 22, 2014, WKDT filed its opposition to Liberty Bankers' Motion to Stay 
Trustee's Sale. A true and correct of copy WKDT's opposition brief is attached as Exhibit E. 
7. A hearing on Liberty Bankers' motion was held before the district court on July 29, 
2014. A true and correct copy of the transcript of the hearing is attached and incorporated hereto 
as Exhibit F. 
8. At the hearing, a scale plan of Post Falls Landing was admitted for illustrative 
purposes as Exhibit 1. A true and correct copy of Exhibit 1 is attached hereto as Exhibit G. 
9. By order entered August 4, 2014, the district court denied Liberty Bankers' motion. 
A true and correct copy of the Order Denying Motion to Stay Trustee's Sale is attached and 
incorporated hereto as Exhibit H. 
DECLARATION OF JONATHON D. HALLIN IN SUPPORT OF APPELLANT'S 
MOTION TO STAY SEPTEMBER 26, 2014 TRUSTEE'S SALE-2 
DATED this /Li d~of August, 2014. 
~ALLI 
CERTIFICATE OF SERVICE 
I hereby certify that on AugustJ,,1, 2014, I served a copy of the DECLARATION OF 
JONATHON D. HALLIN IN SUPPORT OF APPELLANT'S MOTION TO STAY SEPTEMBER 26, 
2014 TRUSTEE'S SALE on the following, in the matter indicated below: 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
Coeur d'Alene, Idaho 83 814 
Fax: (208) 667-0500 
Attorneys for Respondent Witherspoon, Kelley, 
Davenport & Toole, P.S. 
x(via U.S. Mail 
[ ] Via Facsimile 
[ ] Via Overnight Mail 
[ ] Via Hand Delivery 
P(ViaEmail 
W. Christopher Pooser 
STOEL RNES LLP 
Attorneys for Appellant Liberty Bankers Life Insurance 
Company 
DECLARATION OF JONATHON D. HALLIN IN SUPPORT OF APPELLANT'S 
MOTION TO STAY SEPTEMBER 26, 2014 TRUSTEE'S SALE - 3 
EXHIBIT A 
~J/\TE OF 1c1,J:o 
COUN1Y OF KOOTENAI 
Fi LED: -,.-,,--.--::=--'---'"-----'-f'I:----
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE INSURANCE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
ALNDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendant. 
WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE INSURANCE 
COMPANY, an Oklahoma insurance 
companv. 
Case No. CV-2013-1092 
FINDINGS OF FACTS AND 
CONCLUSIONS OF LAW 
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WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE INSURANCE 
COMP ANY, an Oklahoma insurance 
company, 
Counterclaim Defendant. 
This matter came before the Court for trial on the remaining issues on December 16, 
2013. Following a two day bench trial the Court took the matters under advisement. 
The Court has reviewed the files and records herein, and has heard the arguments 
presented by counsel. Now, being fully advised in the premises and good cause appearing 
therefore, the Court enters its Findings of Fact and Conclusions of Law. 
STIPULATED FACTS 
Prior to trial the parties stipulated as to the following facts: 
1. Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE COMP ANY 
("Liberty"), is an Oklahoma corporation. 
2. Defendant/Counterplaintiff, WITHERSPOON, KELLEY, DAVENPORT & TOOLE, 
P.S. ("WKDT"), is a Washington corporation. 
3. Defendant, THE POINT AT POST FALLS, L.L.C. ("The Point"), was an Idaho limited 
.liability company. The Point was dissolved on February 27, 2013. 
4. Defendant, POST FALLS LANDING MARINA, L.L.C., was an Idaho limited liability 
company. Post Falls Landing Marina, L.L.C. was administratively dissolved by the Idaho 
Secretary of State on July 22, 201 l. 
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5. During September 2001, The Point purchased approximately 34 acres ofreal property in 
Post Falls, Idaho from Louisiana-Pacific. The property, which formerly served as a L-P 
sawmill, is bordered by Spokane Street to the East and the Spokane River to the South. 
6. On December 19, 2003, The Point was issued an Encroachment Permit for the 
construction of a marina, dock, ship store, log boom, and launching pier in the Spokane 
River adjacent to the Post Falls Landing. 
7. Defendant, WKDT, previously represented a number of business entities associated with 
Harry A. Green, including The Point. 
8. In September 2004, in order to secure payment of fees and costs incurred, The Point and 
various Harry Green related entities granted WKDT a Promissory Note in the principal 
amount of$164,171.85. The Promissory Note was secured by a Deed of Trust 
encumbering the Post Falls Landing property. The Note was subsequently modified to 
increase the principal balance owed. 
9. On August 26, 2005, Liberty and The Point, entered into a Loan Agreement whereby 
Liberty agreed to loan The Point money for the development of~he Post Falls Landing 
project. That same day, The Point executed and delivered a Promissory Note to Liberty 
\Vhereby it promised to pay the sum of $3,934,390.00 subject to terms and conditions 
thereof. 
10. In consideration of this extension of credit, The Point executed and delivered a Deed of 
Trust to Liberty. The Deed of Trust serves as security for the Promissory Note and 
encumbers nine (9) individual parcels of real property which comprise the Post Falls 
Landing project. 
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1 l. As a condition to Liberty's agreement to loan The Point money, it obtained a 
Subordination Agreement from WKDT which was subsequently recorded as Kootenai 
County Instrument No. 1975500 on August 26, 2005. 
12. WKDT executed additional Subordination Agreements on February 14, 2007, May 25, 
2007, December 30, 2008, November 4, 2009, and August 10,2010. The substance of the 
Agreements is substantially identical to that recited in the August 23, 2005 Agreement. 
13. By agreement dated August 30, 2006, Liberty agreed to extend additional credit to The 
Point as part· of the construction of a commercial marina at The Point at Post Falls. By 
agreement dated December 11, 2006, Liberty extended The Point additional credit which 
included credit for cost overruns incurred in the construction of the Post Falls Landing 
Marina. Using these funds, The Point constructed a commercial marina at the Post Falls 
Landing which is commonly known as the Post Falls Landing Marina. 
14. On May 23, 2007 The Point granted Liberty an assignment ofleases and rents derived 
from the Post Falls Landing Marina. That Assignment of the Points's interest in leases 
and rents was never recorded. 
15. The Post Falls Landing Marina consists of 142 boat slips and a floating convenience store 
and fuel pumps. Fuel tanl!...s are located on adjacent real property and service the fuel 
pumps via submerged fuel lines. In addition, power and water lines service the slips via 
lines connected to the adjacent real property. 
16. The Point began operating the Post Falls Landing Marina no later than the summer of 
2008. The Post Falls Landing Marina generated revenues from boat moorage, fuel, and 
the convenience store. 
a. In 2009, the Marina reported $12,900.00 in revenues to IDL; 
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b. In 2010, the Marina reported $17,850.00 in revenues to IDL; 
c. In 2011, the Marina reported $18,043.00 in revenues to IDL. 
The Marina has not been open to the public since the Fall 2011. 
17. By agreement dated April 30,2010, Liberty and The Point agreed to extend the maturity 
date of the Promissory Note to June 30, 2011. 
18. By Agreement dated August 6, 2010, The Point and the Green related entities agreed to 
modify the terms of the deed of trust they had granted WKDT. Specifically, the 
Agreement extended the maturity ofWKDT's promissory note to June 30, 2011, and 
purported to grant WKDT a security interest in the following personal property: 
a. State of Idaho/Department of Lands Encroachment Permit and Submerged Lands 
Lease - Commercial Lease No. B-2199 
b. All fixtures, machinery, equipment, inventory, and personal property of whatever 
nature used in connection with the marina and convenience store facility now and 
hereafter constructed upon, attached, or adjacent to the Property; 
c. All of the marina and convenience store facilities constructed on or adjacent to 
and attached to the Property, including the convenience store and other buildings 
located upon the marina facility, including piers, docks, ramps, walkways, 
lighting, and all other personal property constituting the marina facility; and 
d. The rents, income, profits, insurance proceeds, accounts receivable, and all other 
intangible personal property related in any way to the marina and convenience 
store facility and its business operations. 
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19. On September 7, 2010, WKDT caused a UCC Financing Statement to be filed with the 
Idaho Secretary of State. The Financing Statement states that it covers the following 
collateral owned by The Point: 
State ofldaho/Department of Lands Encroachment Permit and Submerged Lands 
Las {sic} - Commercial Lease No. B-2199; all fixtures, machinery, equipment, 
inventory and personal property of whatever nature used in connection with the 
marina and convenience store facility now and hereafter constructed upon, 
attached or adjacent to the property; all of the marina and convenience store 
facilities constructed on or adjacent to and attached to the property, including the 
convenience store and other buildings located upon the marina facility, including 
piers, docks, ramps, walkways, lighting and all other personal property 
constituting the marina facility; and the rents income, profits, insurance proceeds, 
accounts receivable and all other intangible personal property related in any way 
to the marina_ and convenience store facility and its business operations. 
20. The Point failed to pay off the loan balance when the Promissory Note between the Point 
and Liberty matured on June 30, 2011. 
21. On August 12, 201 1, Liberty directed the successor trustee of its Deed of Trust to 
foreclose the instrument non-judicially. A notice of default was subsequently recorded mi 
August 18, 2011 declaring The Point in default of the terms of its note. 
22. Due to successive bankruptcy filings by The Point, a trustee's sale was not able to take 
place until November 2012. On November 14, 2012 at 11:00 a.m., the real property 
encumbered by the Deed of Trust was conveyed to Liberty by a Trustee's Deed in 
exchange for its credit bid in the amount of $3,404,000.00. The Trustee's Deed was 
recorded with the Kootenai County Recorder that same day. 
FINDINGS OF FACT 
The Court adopts the stipulated facts and makes the following additional findings of fact: 
1. Denny Davis, as an agent of WKDT, prepared the subordination agreements entered into 
between WKDT and Liberty. (Trial Test. Denny Davis). 
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2. WKDT Agreement intentionally deleted the "renewals, extensions and/or modifications" 
from subparagraph ( 1) of the August 10, 2010 Subordination Agreement in order to 
prevent WKDT from being in a position where it would have to agree to future 
subordination agreements. (Trial Test. of D. Davis). 
3. WKDT had some knowledge that Liberty wished to execute an Eighth Loan Modification 
Agreement with the Point, however, WKDT did not become aware that the Eighth Loan 
Modification Agreement was actually executed until early 2013. (Trial Test. of D. Davis). 
a. WKDT and Liberty never executed a subordination agreement with respect to 
the Eighth Loan Modification Agreement. 
4. The Eighth Loan Modification Agreement intended that parcels A, D, and E would. be 
released from the original deed of trust between Liberty and the Point. 
a. Parcels A, D, and E were to be released in order to comply with Florida 
requirements; those parcels were to then secure a construction loan 
component. (Trial Test. Bradford Phillips; Ex. JJ). 
5. The Post Falls Landing Marina is connected to the upland property through one ramp 
connection and through gas, water, and electrical lines. (Trial Test. Bradford Phillips; 
Dep. Of Harry Green, P. 30-32). 
a. The Post Falls Landing Marina as originally proposed was to have at least five 
ramp connections to the upland property. (Trial Test. Bradford Phillips; Ex. 
3). 
6. The Post Falls Landing Marina was contemplated as a feature of the Post Falls Landing 
Development. (Trial Test. Bradford Phillips; Dep. Of Harry Green, P. 14-15). 
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7. The Marina was designed to "pull apart" and "unplug". (Dep. of Harry A. Green, P. 14-
15, 30-32, & 42). 
8. The Marina was built for the Post Falls Landing location, however, it was designed such 
that it could be located anywhere. (Dep. of Harry A. Green, P. 30-32, & 42). 
9. Harry A. Green, the project's developer did not intend for the Marina to be a permanent 
amenity of the Post Falls Landing project. (Dep. of Harry A. Green, P. 14-15, 30-32, & 
42). 
a. According to Mr. Green, the dock was designed to pull apart "in case the 
Department of Lands didn't issue a permit or pulled some of the stunts that 
Jim Brady pulled." Id at 42. 
10. The Third Modification of Deed of Trust and Modification to First Replacement 
Promissory Note, entered into between WKDT, the Point, and Pier 21 On the Boardwalk, 
granted WKDT a security interest in personal property identified as the marina and the 
improvements thereto, along with any rents,"income, provides, insurance proceeds, and 
accounts receivable therefrom. (Trial Test. D. Denny; Exhibit R). 
a. WKDT perfected its security interest in the marina and its improvements, 
rents, income, profits, insurance proceeds, and accounts receivable by filing a 
UCC Financing Statement on September 7, 2010. Id. 
b. Liberty took no action to perfect a security interest in the Point's personal 
property. 
11. The Idaho Department of Lands can only accept an encroachment application from the 
owner or the lessee of the littora~ rights of the adjacent upland land beyond the ordinary 
high water mark. (Trial Test. James P. Brady). 
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a. At this point, Liberty is the owner of the adjacent upland is. 
b. On February 22, 2013, the Idaho Department of Lands issued a Commercial 
Submerged Lands Lease, Lease No. B220036 to Liberty Bankers Life 
Insurance Company. (Exhibit 38). 
12. Any in submerged lands lease previously held by the Point or Post Falls Landing was 
terminated sometime in 2009. (Trial Test. James P. Brady). 
CONCLUSIONS OF LAW 
I. WHETHER WKDT AGREED TO SUBORDINATE ITS LIEN UNDER 
THE gTH LOAN MODIFICATION AGREEMENT 
It is undisputed that WKDT and Liberty entered into a series of subordination agreements 
under which WKDT agreed to subordinate its lien against the Point at Post Falls' property to 
Liberty's lien. It is disputed, however, whether, according to those agreements, WKDT agreed 
to subordinate its lien under the 8th Loan Modification Agreement. 1 
When interpreting a contract, the Court first looks to the plain language of the document. 
City of Meridian v. Petra Inc., 154 Idaho 425,435,299 P.3d 232,242 (2013). In the absence of 
ambiguity, the document must be construed in its plain, ordinary and proper sense, according to 
the meaning derived from the plain wording of the instrument. Potlatch Educ. Ass'n v. Potlatch 
Sch. Dist. No. 285, 148 Idaho 630,633,226 P)d 1277, 1280 (2010). Additionally, the contract 
should be construed against the party who prepared it; in this case WKDT. Petra Inc., 154 Idaho 
at 437,299 P.3d at 244; (Trial Test. Denny Davis). 
The first subordination agreement entered into between Liberty and WKDT was executed 
on August 23, 2005. In pertinent part the agreement stated that: 
1 The Court has previously ruled that Liberty is estopped from denying the enforceability of the 8111 Loan 
Modification Agreement. 
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NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties 
hereto and other valuable consideration, the receipt and sufficiency of which 
consideration is hereby acknowledged and in order to induce Lender to make the loan 
above referred to, it is hereby declared, understood and agreed as follows: 
(1) That said deed of trust securing said note in favor of Lender, and any renewals or 
extensions thereof, shall unconditionally be and remain at all time {sic} a lien or 
charge on the property therein described, prior and superior to the lien or charge of 
the deed of trust first above mentioned. 
(Ex. F). 
Additional, substantially similar, subordination agreements were entered into between 
Liberty and WKDT on August 23, 2005 (Ex. H), February 14, 2007 (Ex. K), May 25, 2007 (Ex. 
L), and December 30, 2008 (Ex. M)2 and November 4, 2009 (Ex. 0). 
On April 30, 20 IO The Point and Liberty executed their Seventh Loan Modification 
Agreement. (See Ex. Q). Subsequently, Liberty and WKDT entered into an additional 
Subordination Agreement on August 10, 2010.3 (Ex. Q). The August 10, 2010 Subordination 
Agreement stated: 
NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties 
hereto and other valuable consideration, the receipt and sufficiency of which 
consideration is hereby acknowledged and in order to induce Lender to make the loan 
above referred to, it is hereby declared, understood and agreed as follows: 
(1) That said deed of trust securing said note in favor of Lender shall unconditionally be 
and remain at all time {sic} a lien or charge on the property therein described, prior 
and superior to the lien or charge of the deed of trust first above mentioned. 
2 The December 30, 2008 Subordination Agreement, Exhibit M, deviated slightly from the language of the first 
subordination agreement. The December 30, 2008 Subordination Agreement stated: 
That said deed of trust securing said note in favor of Lender, and any renewals, extensions and/or 
modifications thereof, shall unconditionally be and remain at all time {sic) a lien or charge on the property 
therein described, prior and superior to the lien or charge of the deed of trust first above mentioned. 
(emphasis added). This language was also used on the November 4, 2009 Subordination Agreement, Exhibit 0. 
3 Additionally, on August 6, 20 IO WKDT and the Point and Pier 21 on the Boardwalk, LLC, entered into the Third 
Modification of Deed of Trust. This modification modified the amount due under the Promissory Note between 
WKDT and the Point and purported to take a security interest in certain personal property owned by The Point and 
Pier 21. This modification was recorded on September 7, 2010. 
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(Ex. Q). According to the testimony of Mr. Davis, a shareholder at WKDT and author of the 
subordination agreements, the August 10, 2010 Subordination Agreement intentionally deleted 
the "renewals, extensions and/or modifications" from subparagraph (1) in order to prevent 
WKDT from being in a position where it would have to agree to future subordination 
agreements. (Trial Test. ofD. Davis). 
At some point in August 2011 Mr. Davis received a telephone call from Bradford 
Phillips, President of Liberty, regarding the possible Eighth Loan Modification Agreement. 
(Trial Test. D. Davis). According to Mr. Davis, WKDT received a blank copy of the Eighth 
Loan Modification Agreement, as well as some additional loan documents, however, WKDT did 
not become aware that the Eighth Loan Modification Agreement had been executed until they 
were at mediation in early 2013. (Trial Test. D. Davis). WKDT and Liberty never executed a 
Subordination Agreement with respect to the Eighth Loan Modification Agreement. 
The original deed of trust between Liberty and the Point encumbered ten parcels. The 
Eighth Loan Modification Agreement released parcels A, D, and E from the original deed of 
trust and secured those parcels under a separate deed of trust. (Ex. JJ)..4 The release of parcels A, 
D, and E from the original deed of trust was done in order to divide Liberty's loan to the Point 
into construction and non-construction components. (Trial Test. Bradford Phillips).5 
4 The Eighth Loan Modification Agreement states in pertinent party that: 
Contemporaneously with the execution of this Agreement, Borrower is executing construction and 
development loan documents evidenced by a note in the original principal amount of$2,545,843.3 I, 
payable to Lender (the "$2,545,843.31 Promissory Note), secured by, among other things a deed of trust 
encumbering the property described in Exhibit "C" attached hereto. Since the property described in the 
attached Exhibit "C" is part of the property described in the attached Exhibit "A", Lender shall execute a 
Partial Release of Lien to release the property described in the al/ached Exhibit "C" from the Deed of 
Trust securing the Nole modified by this agreement in exchange for a principal payment of$750,000.00 
which shall be advanced by Lender under the $2,545,843.31 Promissory Note. 
5 Pursuant to the Court's October 15, 2013 Memorandum Decision and Order, Liberty is estopped from denying the 
enforceability of the Eighth Loan Modification Agreement. The Court's finding was based upon the testimony of 
Bradford Phillips in the previous case between Liberty and Harry Green. Furthermore, the Court notes that despite 
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Looking to the plain language of the August 10, 2010 Subordination Agreement, the 
Court finds that it is not ambiguous and therefore should be construed in accordance with its 
plain meaning. The language of the August 10, 2010 Subordination Agreement is clear that 
unlike its predecessor subordination agreements, it does not apply to any renewals, extensions, or 
modifications of the deed of trust. According to the plain language of the August I 0, 2010 
Subordination Agreement, the Court finds that \VKDT agreed to subordinate its lien to Liberty's 
original deed of trust; the Court further finds, however, that \VKDT did not agree to subordinate 
its lien to Liberty's deed of trust discussed in ,r 24 of the Eighth Loan Modification Agreement 
and pertaining to parcels A, D, and E. 
II. EFFECT OF WKDT'S FAILURE TO SUBORDINATE iTS LIEN UNDER 
THE EIGHTH LOAN MODIFICATION AGREEMENT 
Having determined that WKDT did not subordinate its lien as to the deed of trust 
discussed in ,r 24 of the Eighth Loan Modification Agreement and encumbering parcels A, D, 
and E, and that the Eighth Loan Modification is enforceable as between Liberty and the Point, 
the Court must now determine what effect that has on the parties' respective priorities and 
Liberty's trustee's deed. In the case at bar, WKDT recorded its original deed of trust, entered 
into between WKDT and the Point, on October 4, 2004; under that deed of trust secured an 
obligation of $164,171.85. WKDT and the Point executed a First Replacement Promissory Note 
on December 19, 2006, which increased the principal amount owing to $283,614.00. (Ex. J). On 
July 30, 2009, WKDT and the Point executed a Second Modification of Deed of Trust and 
Modification to the First Replacement Promissory Note, which increased the obligation due 
under the note to $610,663.03. (Ex. N). Finally, on August 6, 2010, WKDT, the Point, and Pier 
21 executed a Third Modification of Deed of Trust and Modification to First Replacement 
the fact that Liberty never recorded the Eighth Loan Modification Agreement, "[a]n unrecorded instrument is valid 
as between the parties thereto and those who have notice thereof." J.C.§ 55-815. 
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Promissory Note increasing the amount due under the Note to $751,557.35. (Ex. R). The August 
6, 2010 Modification was filed on September 7, 2010. 
No supplemental deed of trust was ever recorded with respect to Liberty's interest in 
parcels, A, D, and E, as was required by the Eighth Loan Modification Agreement. Therefore, 
the Court finds that pursuant to LC. § 45-108, WKDT's lien is valid against and superior to all 
rights, liens and claims acquired by Liberty as to parcels A, D, and E. 
Because Liberty released parcels A, D, and E from the original deed of trust, under which 
WKpT had agreed to subordinate its lien, and because WKDT did not agree to subordinate its 
lien to the deed of trust discussed in ,i 24 of the Eighth Loan Modification Agreement, and 
pursuant to LC. § 45-108, the Court finds that WKDT's senior lien holds first priority as to 
parcels, A, D, and E. 
In considering the impact ofWKDT's senior lien on Liberty's trustee's deed, the Court is 
mindful that "[ o ]rdinaril y, a junior mortgagee may foreclose. first, with the purchaser taking 
subject to.the senior's lien." First Sec. Bank of Idaho, N.A. v. Stauffer, 112 Idaho 133,140,730 
P.2d 1053, 1060 (Ct. App. 1986). A reading ofl.C. § 45-15086 together with LC.§ 45-1506(2)7 
6 LC. § 45-1508 states in pertinent part that: 
A sale made by a trustee under this act shail foreclose and terminate all interest in the property covered by 
the trust deed of all persons to whom notice is given under section 45-1506, Idaho Code, and of any other 
person claiming by, through or under such persons and such persons shall have no right to redeem the 
property from the purchaser at the trustee's sale. . . . . · 
7 J.C. § 45-1506(2) states that: 
Subsequent to recording notice of default as hereinbefore provided, and at least one hundred twenty (I 20) 
days before the day fixed by the trustee for the trustee's sale, notice of such sale shall be given by registered 
or certified mail, return receipt requested, to the last known address of the following persons or their legal 
representatives, if any: 
(a) The grantor in the trust deed and any person requesting notice of record as provided in section 
45-1511, Idaho Code. 
(b) Any successor in interest of the grantor including, but not limited to, a grantee, transferee or 
lessee, whose interest appears of record prior to the recording of the notice of defau It, or 
where the trustee or the beneficiary has actual notice of such interest. 
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also supports a conclusion that while Liberty was authorized to foreclose its junior lien with 
respect to parcels A, D, and E, Liberty as the credit-bid purchaser took parcels A, D, and E 
subject to WKDT' s first priority lien. 
III. POST FALLS LANDING MARINA'S STATUS AS PERSONAL 
PROPERTY OR FIXTURE 
The test in Idaho to determine whether a particular article is a fixture to real property is 
three-fold: I) annexation to the realty, actual or constructive; 2) adaptation to the use or purpose 
of the underlying realty; 3) intention to make the article a permanent fixture. Rayl v. Shull 
Enterprises, Inc., 108 ldaho 524,_527, 700 P.2d 567,570 (1984); Rowan v. Riley, 139 Idaho 49, 
55, 72 P.3d 889, 895 (2003); Everitt v. Higgins, 122 Idaho 708, 711, 838 P.2d 311,314 (Ct.App. 
1992). Once an item becomes a fixture, it is considered part of the realty until or unless it is 
severed by the fee. owner. Everitt, 122 Idaho 708, 711, 838 P .2d 311, 314. Whether an item is 
personal property or a fixture is generally a mixed question of law and fact. Rayl, l 08 Idaho 
· 524,527, 700 P.2d 567,570. However, this determination can be a pure question of law when 
only one reasonable conclusion may be drawn from the evidence. Id. 
Annexation is considered in light of the actual relationship of the object to the realty. Id. 
However, a fixture also may be constructively annexed to the real property. Id. Constructive 
annexation may be found "where the objects, although not themseives attached to the realty, 
comprise a necessary, integral or working part of some other object which is attached ... " Rayl, 
108 Idaho 524,528; 700 P.2d 567, 571. 
The adaptation part of the test is normally met when the particular object is "clearly 
adapted to the use to which the realty is devoted." Id. The question is whether the real property 
(c) Any person having a lien or interest subsequent to the interest of the trustee in the trust deed 
where such lien or interest appears ofrecord prior to the recording of the notice of default, or 
where the trustee or the beneficiary has actual notice of such lien or interest 
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is "peculiarly valuable in use because of the continued presence of the annexed property thereon 
... [A ]n object placed on the realty may become a fixture if it is a necessary or at least a useful 
adjunct to the realty, considering the purposes to which _the latter is devoted." Id. (emphasis in 
original). The fact an item is "adapted for and necessary to the use of a particular property" does 
not, however, require a finding that the item is a fixture. Steel Farms, Inc. v. Croft & Reed, Inc., 
154 Jdaho 259, _, 297 P.3d 222,231 (2012). 
The intention prong is regarded as the most important element in determining whether an 
item is a fixture or personal property. Id. Additionally, annexation and adaptation are used to 
assist the fact finder in determining the parties' intent. Id. The intention is determined by the 
surrounding circumstances at the time of installation, not the undisclosed purpose of the annexor. 
Id. It is the implied intention manifested by the act, not the subjective intent of the install and 
frame of mind that is important. Id. The objective intention may be inferred from: 
Id. 
(1) The nature of the article; (2) the manner of annexation to the land; (3) the injury to 
the land, if any, by its removal; (4) the completeness with which the chattel is 
integrated with the use to which the land is being put; (5) the relation which the 
annex er has with the land such as licensee, tenant at will or for years or for life or fee 
owner; ( 6) the relation which the annexer has with the chattel such as owner, bailee or 
converter; (7) the local custom respecting treating such chattel as personal property or 
a fixture; (8) the time, place and degree of social, economic and cultural development, 
( e.g., a luxury in one generation is a necessity in another ... ); and (9) all other 
relevant facts surrounding the annexation. 
In the case at bar, WKDT argues that the Post Falls Landing Marina and the 
improvements thereto constitute personal property; Liberty contends that the items are fixtures to 
the real estate. Applying the three prong test set forth in Rayl the Court finds that the Post Falls 
Landing Marina and the improvements thereto satisfy the annexation prong because they are 
connected to the real property through one ramp connection to the upland property and through 
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gas, water, and electrical lines. (Trial Tesl. of Bradford A. Phillips; Dep. of Harry A. Green, P. 
30-32). The Court further finds that the Post Falls Landing Marina and the improvements thereto 
are useful to the adjunct real property, as a marina was contemplated as a part of the overall 
development, therefore satisfying the adaptation prong. (Trial Test. of Bradford A. Phillips; 
Dep. of Harry A. Green, P. 14-15). 
As noted above, however, the most important prong of the Rayl test is whether the Post 
Falls Landing Marina and the improvements thereto were intended to be permanent fixtures to 
the real estate. In ruling on this issue, the Court considers the following evidence: the Marina 
was contemplated as a feature of the Post Falls Landing development; the Marina was designed 
to "pull apart" and "unplug"; the Marina was built for the Post Falls Landing location, however, 
it was designed such that it could be located anywhere; the Post Falls Landing Marina was 
originally proposed as having at least five ran1p connections to the upland property but was 
ultimately designed to have only one ramp connection; and Harry A. Green, the project's 
developer testified at his deposition that he did not necessarily intend for the Marina to be a 
permanent amenity of the Post Falls Landing project. (Dep. of Harry A. Green, P. 14-15, 30-32, 
& 42; Trial Test. Bradford Phillips; Ex. 3; Ex. SS). According to Mr. Green, the dock was 
designed to pull apart "in case the Department of Lands didn't issue a permit or pulled some of 
the stunts that Jim Brady pulled." Id at 42. Essentially, Mr. Green designed a dock which could 
be relocated and pulled apart because he did not trust the Department of Lands and its agent Jim 
Brady; Mr. Green's subjective intent that the Marina and its improvements were not permanent 
is suppprted by the fact that the Marina's design was altered to have only one ramp connection 
rather than the originally proposed five. 
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Based upon the foregoing circumstances at the time of installation of the Marina, the 
Court finds that at the time of the installation of the Post Falls Landing Marina and the 
improvements thereto, it was not intended that it would be a permanent fixture to the real estate. 
Because it was not intended that the Marina and its improvements would be permanent, the third, 
and most important prong, of the fixtures analysis is not satisfied, and the Court finds that the 
Post Falls Landing Marina and the improvements thereto constitute personal property. 
IV. EFFECT OF THE POST FALLS LANDING MARINA'S STATUS AS 
PERSONAL PROPERTY 
According to the terms of WKDT's Third Modification of Deed of Trust and 
Modification to First Replacement Promissory Note, Exhibit R, the Point and Pier 21 On the 
Boardwalk granted WKDT a security interest in personal property identified as the marina and 
the improvements thereto, along with any rents, income, provides, insurance proceeds, and 
accounts receivable therefrom. The Court finds that WKDT perfected its security interest in the 
marina and its improvements, rents, income, profits, insurance proceeds, and accounts receivable 
by filing a UCC Financing Statement on September 7, 2010. Liberty took no action to perfect a 
security interest in the Point's personal property. Additionally, the Court finds that the previous 
iterations of the deed of trust between WKDT, the Point, and Pier 21 are irrelevant as to the 
Marina and do not affect \VKDT's lien priority as to the Marina. 
Therefore, the Court finds that pursuant to LC. § 28-9-322, WKDT has a first priority lien 
against the marina and improvements thereto because WKDT has a perfected security interest in 
that personal property. 
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V. WHETHER LiBERTY OR WKDT HOLDS AN INTEREST IN THE 
ENCROACHMENT PERMIT AND SUBMERGED LAND LEASE 
In Idaho, generally a riparian owner (navigable river or stream) or a littoral owner 
(navigable lake) holds title down to the ordinary high water mark ("OHWM"). West v. Smith, 95 
Idaho 550,554,511 P.2d 1326, 1330 (1973). The State ofldaho holds the title to the beds of all 
navigable bodies of water below the OHWM for the use and benefit of all people. Id.; Erickson 
v. State, 132 Idaho 208, 209, 970 P.2d 1, 2 (1998). However, a littoral landowner also generally 
possesses certain littoral rights appurtenant to his ownership of lake front property. Id. Such 
rights include the right of access to the water and, subject to state regulation, the right to build 
wharves and piers in aid of navigation. Id. The right of access is said to be a valuable right and 
"in many instances ... the controlling aspect of the value of (littoral lands)." Id. (quotations in 
original). 
According to the trial testimony James P. Brady, the Idaho Department of Lands can only 
accept an encroachment application from the owner or the lessee of the littoral rights of the 
adjacent upland land beyond the OHWM. In this case, the Court finds that the owner of the 
adjacent upland is, at present, Liberty. Additionally, the Idaho Deparlment of Lands issued 
Commercial Submerged Lands Lease, Lease No. B220036 to Liberty Bankers Life Insurance 
Company on February 22, 2013. (Exhibit 38). 
The Court finds that because Liberty is the riparian upland owner, and because the Idaho 
Department of Lands issued Liberty a Commercial Submerged Lands Lease in February 2013, 
Liberty holds now an interest in an encroachment permit and submerged lands lease located 
adjacent the Post Falls Landing Development. The Court further notes that any in submerged 
lands lease previously held by the Point or Post Falls Landing was terminated sometime in 2009. 
(Trial Test. James P. Brady). 
· FINDINGS OF FACTS AND CONCLUSIONS OF LAW 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 
18 
Page 1200 of 1359 
VI. \VKDT's CLAIM OF BEING AN INTENDED BENEFICIARY UNDER 
THE EIGHTH LOAN MODIFICATION AGREEMENT 
Pursuant to the conclusions of law as stated above, the Court need not reach this issue as 
it is now moot. 
VII. WKDT'S CLAIMS OF TRESPASS AND SLANDER OF TITLE 
At trial, WKDT did not present any evidence or argument on its claims for Trespass and 
Slander of Title. Therefore, WKDT failed to meet its burden on those claims, and the Court finds 
in favor of Liberty as to those claims. 
ORDER 
Based upon the foregoing, IT IS HEREBY ORDERED that: 
1. WKDT's lien on parcels A, D, and Eis hereby moved into first position; pursuant to 
the statute Liberty took the property at the trustee's sale subject to WKDT's lien. 
2. Because the Post Falls Landing Marina and its improvements were not intended to be 
permanent fixtures of the Post Falls Landing project, the third, and most important 
element of Rayl fixtures analysis is not satisfied. Therefore, and the Court finds that 
the Post Falls Landing Marina and the improvements thereto constitute personal 
property in which WKDT has a perfected, first-priority security interest. 
3. The Court finds that because Liberty is the riparian upland owner, and because the 
Idaho Department of Lands issued Liberty a Commercial Submerged Lands Lease in 
February 2013, Liberty holds now an interest in an Idaho Department of Lands 
encroachment permit and submerged lands lease located adjacent the Post Falls 
Landing Development. The Court further finds that any submerged lands lease 
previously held by the Point or Post Falls Landing was terminated by the Idaho 
Department oflands in 2009. 
4. WKDT's claim that it was an intended beneficiary of the Eighth Loan Modification 
Agreement has been rendered moot by the Court's findings. 
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5. WKDT failed to meet its burden on its claims of Trespass and Slander of Title 
because WKDT did not present any argument or evidence on those issues; therefore, 
the Court finds in favor of Liberty as to WKDrs claims for Trespass and Slander of 
Title. 
Entered this __ B __ day of January, 2014. 
B 
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EXHIBITB 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE INSURANCE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
ALNDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendant. 
WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE INSURANCE 
COMP ANY, an Oklahoma insurance 
comoanv. 
Case No. CV-2013..'.1092 
FINAL JUDGMENT AND DECREE 
QUIETING TITLE 
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WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE INSURANCE 
COMPANY, an Oklahoma insurance 
company, 
Counterclaim Defendant. 
JUDGMENT IS ENTERED AS FOLLOWS: 
1. Title to the real property described in Exhibit A located in Kootenai County, Idaho 
and commonly known as 305 North Spokane Street, Post Falls, Idaho, is hereby 
quieted to Plaintiff Liberty Bankers Life Insurance Company (hereafter "Liberty") 
subject to a first priority lien of Witherspoon, Kelley, Davenport & Toole, P.S. 
("Witherspoon") in Blocks "A," "D," and "E," which are legally described on Exhibit 
B hereto as "Blocks 'A; 'D,' and 'E.' 
2. Witherspoon, pursuant to the tenns of a UCC Financing Statement of September 7, 
2010 (bearing Secretary of State Filing No. B 2010-1083401-9), has a perfected first 
priority security interest in the Post Fails Landing .Marina personal property, which 
encompasses all of the following: 
a. All machinery, equipment, inventory and personal property of 
whatever nature used in connection with the marina and 
convenience store facility now and hereafter constructed upon, 
attached, or adjacent to the real property described in Exhibit 
A; 
b. All of the marina and convenience store facilities constructed 
on or adjacent to and attached to the real property described in 
Exhibit A, including the convenience store and other buildings 
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located upon the marina facility, including piers, docks, ramps, 
walkways, lighting, and all other personal property constituting 
the marina facility; and 
c. All rents, income, profits, insurance proceeds, accounts 
receivable, and all other intangible personal property related in 
any way to the marina and convenience store facility and its 
business operations. 
3. State of Idaho Department of Lands Submerged Lands Lease No. B-2199, under 
which Harry Green dba The Point at Post Falls, LLC was identified as Lessee, has 
been terminated and Witherspoon has no security interest or claim in or to said Lease. 
4. Witherspoon's claims against Liberty for trespass and slander of title are hereby 
dismissed with prejudice. 
5. Witherspoon is awarded costs as a matter of right in the amount of$1,789.98. 
6. Witherspoon's claim for attorney fees is denied. 
day of March, 2014. Entered this / 2 
I 
~img,D~ 
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Real Property Under a Trustee's Deed Recorded as 
Kootenai County Instrument No. 1904658 and Legally 
Described as Follows: 
PARCEL 1: 
A PART OF GOVERNMENT LOT 5, SECTION 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, COMMENCING AT A POINT ON THE SOUTH LINE OF THE 
EXTENSION OF FOURTH STREET, WEST 820 FEET FROM THE 
NORTHWEST CORNER OF BLOCK 21 OF TOWN OF POST FALLS; 
THENCE SOUTH A DISTANCE OF 246 FEET; 
THENCE EAST PARALLEL WITH FOURTH STREET, 363 FEET; 
THENCE FOLLOWING THE EXTENSION OF THE WEST LINE OF 
CATHERINE STREET, 85 FEET; 
THENCE NORTHWESTERLY TO A STAKE ON THE EXTENSION OF 
THE SOUTH LINE OF FOURTH STREET, 195 FEET; 
THENCE WEST FOLLOWING THE SOUTH LINE OF EXTENSION OF 
FOURTH STREET, 253 FEET TO THE PLACE OF BEGINNING. 
PARCEL 2: 
A PART OF GOVERNMENT LOT 5, SECTION. 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, COMMENCING AT THE INTERSECTION OF THE NORTH 
LINE OF SOUTH RAILROAD STREET EXTENDED WEST WITH THE 
WEST LINE OF CATHERINE STREET, EXTENDED SOUTH; 
THENCE WEST 363 FEET; 
THENCE NORTH 314 FEET, MORE OR LESS, TO THE SOUTHWEST 
CORNER OF THE TRACT DESCRIBED IN PARCEL NO. 1 ABOVE; 
THENCE EAST 363 FEET TO THE WEST LINE OF CATHERINE 
STREET EXTENDED NORTH; 
THENCE SOUTH ON SAID EXTENDED WEST LINE, 314 FEET TO 
THE PLACE OF BEGINNING. 
PARCEL 3: 
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A PART OF GOVERNMENT LOT 5, SECTION 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, COMMENCING AT THE INTERSECTION OF THE NORTH 
LINE OF SOOTH RAILROAD STREET EXTENDED WEST TO THE 
EAST LINE OF CATHERINE STREET, EXTENDED SOOTH; 
THENCE WEST TO THE RIGHT OF WAY OF THE NORTHERN 
PACIFIC RAILWAY SPUR; 
THENCE SOUTH 12 FEET; 
THENCE EAST TO A POINT DIRECTLY SOOTH OF THE PLACE OF 
BEGINNING; 
THENCE NORTH 12 FEET TO THE PLACE OF BEGINNING. 
PARCEL 4: 
PART OF GOVERNMENT LOTS 5 AND .6, SECTION 3, TOWNSHIP 
50 NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI 
COUNTY, IDAHO, DESCRIBED AS FOLLOWS: 
BEGINNING AT A POINT 100 FEET SOUTH AND 80 FEET WEST 
OF THE SOUTHWEST CORNER OF BLOCK 36, TOWN OF POST 
FALLS; 
THENCE NORTH ALONG THE WEST LINE OF SPOKANE AVENUE, 
230 FEET; 
~HENCE WEST 40 FEET; 
THENCE NORTH 40 FEET; 
THENCE EAST 40 FEET; 
THENCE NORTH ALONG THE WEST LINE OF SPOKANE AVENUE, 
760 FEET, MORE OR LESS, TO THE CENTER OF SAID SECTION 
3; 
THENCE WEST 30 FEET; 
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THENCE NORTH 93 FEET TO THE SOUTH SIDE OF THE RIGHT OF 
WAY OF THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY; 
THENCE NORTHWESTERLY ALONG SAID RIGHT OF WAY 113 
FEET, MORE OR LESS, TO ITS INTERSECTION WITH THE SOUTH 
SIDE OF SOOTH RAILROAD STREET EXTENDED WEST; 
THENCE WEST ALONG THE SOUTH SIDE OF SOUTH RAILROAD 
STREET EXTENDED, 168 FEET; 
THENCE NORTH 48 FEET; 
THENCE WEST 576.9 FEET TO A POINT 10 FEET WESTERLY OF 
THE CENTER LINE OF SPOKANE FALLS IDAHO RAILROAD SPUR 
TRACT; 
THENCE NORTHERLY PARALLEL AND 10 FEET FROM THE 
CENTERLINE OF SAID SPUR TRACT, 144 FEET; 
THENCE WEST 60 FEET; 
THENCE NORTH 150 FEET; 
THENCE WEST 170 FEET TO THE WEST BANK OF CANAL 
EXTENDED NORTH AND SOUTH; 
THENCE SOUTHERLY ALONG THE WEST BANK OF SAID CANAL TO 
THE SPOKANE RIVER; 
THENCE SOUTHEASTERLY ALONG THE SPOKANE RIVER TO A 
POINT WEST OF THE PLACE OF BEGINNING; 
THENCE EAST 245.2 FEET, MORE OR LESS, TO THE PLACE OF 
BEGINNING; 
ALSO EXCEPTING THEREFROM THAT PORTION THEREOF CONVEYED 
BY GEORGIA-PACIFIC CORPORATION TO POST FALLS HIGHWAY 
DISTRICT BY DEED DATED MARCH 23, 1971, MORE 
PARTICULARLY DESCRIBED A FOLLOWS: 
BEGINNING AT A POINT ON THE WEST RIGHT OF WAY LINE OF 
SPOKANE STREET WHICH IS 100 FEET SOUTH AND 80 FEET 
WEST OF THE SOUTHWEST CORNER OF BLOCK 36, TOWN OF POST 
FALLS, ACCORDING TO THE RECORDED PLAT THEREOF, SAID 
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POINT BEING 11.01 FEET WEST OF THE PROPOSED HIGHWAY 
CENTERLINE, STATION 24+62.89, FEDERAL AID PROJECT 
NUMBER S-5735(1); 
THENCE NORTH ALONG THE WEST LINE_ OF SPOKANE STREET, 
230 FEET TO A POINT WHICH IS 39.91 FEET WEST OF THE 
SAID PROPOSED HIGHWAY CENTERLINE, STATION 22+30.60; 
THENCE WEST 0.09 FEET; 
THENCE SOUTH WESTERLY, 40 FEET DISTANT FROM AND 
PARALLEL TO THE SAID PROPOSED HIGHWAY CENTERLINE, TO A 
POINT WHICH IS 40 FEET WESTERLY FROM AND AT RIGHT 
ANGLES TO THE SAID PROPOSED HIGHWAY CENTERLINE STATION 
24+50, SAID POINT IS 78.42 FEET, SOUTH O DEGREES 00' 
EAST AND 105.·16 FEET, SOUTH 90 DEGREES 00' WEST OF 
SAID SOUTHWEST CORNER OF BLOCK 36; 
THENCE SOUTHWESTERLY TO A POINT WHICH IS 100 FEET 
SOUTH AND 130 FEET WEST OF THE SOUTHWEST CORNER OF 
SAID BLOCK 36; 
THENCE EAST 50 FEET, MORE OR LESS, TO THE POINT OF 
BEGINNING. 
AND EXCEPT 
A PORTION OF GOVERNMENT LOT 6, SECTION 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, MORE PARTICULARLY DESCRIBED AS FOLLOWS:. 
COMMENCING AT A POINT 100 FEET SOUTH AND 80 FEET WEST 
OF THE SOUTHWEST CORNER OF BLOCK 36, TOWN OF POST 
FALLS; 
THENCE SOUTH 89°57'30" WEST, 229.50 FEET; 
THENCE NORTH 42°11'32" WEST, 91.64 FEET; 
THENCE NORTH 49°09'04" WEST, 73.28 FEET; 
THENCE NORTH 44°27'52" WEST, 135.04 FEET; 
THENCE NORTH 52°30'12" WEST, 79.36 FEET; 
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THENCE NORTH 45°31'36" WEST, 51.12 FEET; 
THENCE NORTH 50°57'56" WEST, 89.00 FEET; 
THENCE NORTH 36°43'36" WEST, 49.19 FEET; 
THENCE NORTH 47°34'00" WEST, 50.60 FEET TO THE POINT 
OF BEGINNING; 
THENCE CONTINUING NORTH 47°34'00" WEST, 51. 69 FEET; 
THENCE NORTH 45°31'42" WEST, 89. 01 FEET; 
THENCE NORTH 28°58'15" WEST, 59.71 FEET; 
THENCE NORTH 61°01'45" EAST, 6.77 FEET; 
THENCE NORTH 43°43'29" EAST, 62.50 FEET; 
THENCE SOUTH 46°16'39" EAST, 34.85 FEET; 
THENCE NORTH 43°43'30" EAST, 25.00 FEET; 
THENCE SOUTH 46°16'30" EAST, 160. 7 9 FEET; 
THENCE SOUTH 43°42'43" WEST, 111.72 FEET TO THE POINT 
OF BEGINNING. 
ALSO EXCEPTING THEREFROM- THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED 
FEBRUARY 16, 2007 AS INSTRUMENT NO. 2083491000, AS 
FOLLOWS: 
TRACT A: 
UNIT 101, 103, 104, 105, 201, 202, 203, 205, 301, 302, 
303, 304, 305, 402, 403, 404 AND 405 OF PIER 21 ON THE 
BOARDWALK, A CONDOMINIUM, ACCORDING TO THE PLAT FILED 
NOVEMBER 28, 2006, BOOK "J" OF PLATS, PAGES 409 -
409C, RECORDS OF KOOTENAI COUNTY, IDAHO. 
TOGETHER WITH AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
NOVEMBER 28, 2006, INSTRUMENT NO. 2069361000, RECORDS 
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OF KOOTENAI COUNTY, IDAHO. 
TRACT B: 
AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK 
"J" OF PLATS, PAGES 381 AND 381A, RECORDS OF THE 
KOOTENAI COUNTY RECORDER, SAID EASEMENT BEING A 
PERPETUAL NON-EXCLUSIVE EASEMENT FOR RECREATIONAL 
PURPOSES, AND INCLUDING SUCH OTHER PURPOSES AS 
INGRESS, EGRESS, UTILITIES, DRAINAGE, AND SUBJECT TO 
SUCH UNIFORM RULES, REGULATIONS AND RESTRICTIONS AS 
MAY BE DULY ADOPTED BY THE POST FALLS LANDING MASTER 
ASSOCIATION, INC., AT ANY TIME. 
TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
PORTION OF LOT 3, BLOCK 1 AND TRACT "A", POST FALLS 
LANDING, ACCORDING TO THE PLAT THEREOF RECORDED IN 
BOOK "J" AT PAGES 381 AND 381A, RECORDS OF KOOTENAI 
COUNTY, IDAHO, AS DEPICTED ON THE MAP ATTACHED TO THE 
EASEMENT AGREEMENT, RECORDED SEPTEMBER 27, 2006 AS 
INSTRUMENT NO. 2057804000. 
ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED 
FEBRUARY 16, 2007 AS INSTRUMENT NO. 2083493000, AS 
FOLLOWS: 
TRACT A: 
UNIT 305 OF "PIER 20 ON THE BOARDWALK", A CONDOMINIUM, 
ACCORDING TO THE PLAT FILED OCTOBER 3, 2006, BOOK "J" OF 
PLATS, PAGES 384 - 384C, RECORDS OF KOOTENAI COUNTY, IDAHO. 
TOGETHER WITH A 5% UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
OCTOBER 3, 2006, INSTRUMENT NO. 2059036000, RECORDS OF 
KOOTENAI COUNTY, IDAHO. 
TRACT B: 
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AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK 
"J" OF PLATS, PAGES 381 AND 381A, RECORDS OF THE 
KOOTENAI COUNTY RECORDER, SAID EASEMENT BEING A 
PERPETUAL NON-EXCLUSIVE EASEMENT FOR RECREATIONAL 
PURPOSES, AND INCLUDING SUCH OTHER PURPOSES AS 
INGRESS, EGRESS, UTILITIES, DRAINAGE, AND SUBJECT TO 
SUCH UNIFORM ROLES, REGULATIONS AND RESTRICTIONS AS 
MAY BE DULY ADOPTED BY THE POST FALLS LANDING MASTER 
ASSOCIATION, INC., AT ANY TIME. 
TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
PORTION OF LOT 3, BLOCK 1 AND TRACT "A", POST FALLS 
LANDING, ACCORDING TO THE PLAT THEREOF RECORDED IN 
BOOK "J" AT PAGES 381 AND 381A, RECORDS OF KOOTENAI 
COUNTY, IDAHO, AS DEPICTED ON THE MAP ATTACHED TO THE 
EASEMENT AGREEMENT, RECORDED SEPTEMBER 27, 2006 AS 
INSTRUMENT NO. 2057803000. 
ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED MARCH 
23, 2007 AS INSTRUMENT NO. 2089771000, AS FOLLOWS: 
TRACT A: 
UN!T 204 OF "PIER 20 ON THE BOARDWALK", A 
CONDOMINIUM, ACCORDING TO THE PLAT FILED OCTOBER 3, 
2006, BOOK "J" OF PLATS, PAGES 384 - 384C, RECORDS OF . 
KOOTENAI COUNTY, IDAHO. 
TOGETHER WITH AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
NOVEMBER 28, 2006, INSTRUMENT NO. 2069361000, RECORDS 
OF KUOTtNAi COUNTY, IDAHO. 
TRACT B: 
AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK 
"J" OF PLATS, PAGES 381 AND 381A, RECORDS OF THE 
KOOTENAI COUNTY RECORDER, SAID EASEMENT BEING A 
PERPETUAL NON-EXCLUSIVE EASEMENT FOR RECREATIONAL 
PURPOSES, AND INCLUDING SUCH OTHER PURPOSES AS 
INGRESS, EGRESS, UTILITIES, DRAINAGE, AND SUBJECT TO 
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SUCH UNIFORM RULES, REGULATIONS AND RESTRICTIONS AS 
MAY BE DULY ADOPTED BY THE POST FALLS LANDING MASTER 
ASSOCIATION 1 INC., AT ANY TIME. 
TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
PORTION OF LOT 3, BLOCK 1 AND TRACT "A", POST FALLS 
LANDING, ACCORD.ING TO THE PLAT THEREOF RECORDED IN 
BOOK "J" AT PAGES 381 AND 381A, RECORDS OF KOOTENAI 
COUNTY, IDAHO, AS DEPICTED ON THE MAP ATTACHED TO THE 
EASEMENT AGREEMENT, RECORDED SEPTEMBER 27, 2006 AS 
INSTRUMENT NO. 2057804000. 
ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED MARCH 
23, 2007 AS INSTRUMENT NO. 2089774000, AS FOLLOWS: 
TRACT A: 
UNIT 204 OF "PIER 21 ON THE BOARDWALK", A 
CONDOMINIUM, ACCORDING TO THE PLAT FILED NOVEMBER 28, 
2006, BOOK "J" OF PLATS, PAGES 409 - 409C, RECORDS OF 
KOOTENAI COUNTY, IDAHO. 
TOGETHER WITH AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
NOVEMBER 28, 2006, INSTRUM"ENT NO. 2069361000, RECORDS 
OF KOOTENAI COUNTY, IDAHO. 
TRACT B: 
AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK 
"J" OF PLATS, PAGES 381 AND 381A, RECORDS OF THE 
KOOTENAI COUNTY RECORDER, SAID EASEMENT BEING A 
PERPETUAL NON-EXCLUSIVE EASEMENT FOR RECREATTONAL 
PURPOSES, AND INCLUDING SUCH OTHER PURPOSES AS 
INGRESS, EGRESS, UTILITIES, DRAINAGE, AND SUBJECT TO 
SUCH UNIFORM RULES, REGULATIONS AND RESTRICTIONS AS 
MAY BE DULY ADOPTED BY THE POST FALLS LANDING MASTER 
ASSOCIATION, INC., AT ANY TIME. 
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TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
PORTION OF LOT 3, BLOCK 1 AND TRACT "A", POST FALLS 
LANDING, ACCORDING TO THE PLAT THEREOF RECORDED IN 
BOOK "J" AT PAGES 381 AND 381A, RECORDS OF KOOTENAI 
COUNTY, IDAHO, AS DEPICTED ON THE MAP ATTACHED TO THE 
EASEMENT AGREEMENT, RECORDED SEPTEMBER 27, 2006 AS 
INSTRUMENT NO. 2057804000. 
ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED JANUARY 
29, 2007 AS INSTRUMENT NO. 2080080000, AND RE-
RECORDED APRIL 2, 2007 AS INSTRUMENT NO. 2091752000AS 
FOLLOWS: 
TRACT A: 
UNITS 401, 402, 403, 404, _301, 302, 303, 304, 305, 
2 01, 2 0 2 , 2 0 3 , 2 0 5 , 1 01 , 102 , 1 0 3 , 1 0 4 , AND 1 0 5 0 F 
"PIER 20 ON .THE BOARDWALK", A CONDOMINIUM, ACCORDING 
TO THE PLAT FILED OCTOBER 3, 2006, BOOK "J" OF PLATS, 
PAGES 384 - 384C, RECORDS OF KOOTENAI COUNTY, IDAf(O. 
TOGETHER WITH AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
NOVEMBER 28, 2006, INSTRUMENT NO. 2069361000, RECORDS 
OF KOOTENAI COUNTY, IDAHO. 
TRACT B: 
AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK "J" 
OF PLATS, PAGES 381 AND 381A, RECORDS OF THE KOOTENAI 
COUNTY RECORDER, SAID EASEMENT BEING A PERPETUAL NON-
EXCLUSIVE EASEMENT FOR RECREATIONAL PURPOSES, AND 
INCLUDING SUCH OTHER PURPOSES AS INGRESS, EGRESS, UTILITIES, 
DRAINAGE, AND SUBJECT TO SUCH UNIFORM RULES, REGULATIONS 
AND RESTRICTIONS AS MAY BE DULY ADOPTED BY THE POST 
FALLS LANDING MASTER ASSOCIATION, INC., AT ANY TIME. 
TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
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PORTION OF LOT 3, BLOCK 1 AND TRACT "A", POST FALLS LANDING, 
ACCORDING TO THE PLAT THEREOF RECORDED IN BOOK "J" AT 
PAGES 381 AND 381A, RECORDS OF KOOTENAI COUNTY, IDAHO, AS 
DEPICTED ON THE MAP ATTACHED TO THE EASEMENT AGREEMENT, 
RECORDED SEPTEMBER 27, 2006 AS INSTRUMENT NO. 2057803000. 
ALSO EXCEPTING THEREFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED MAY 7, 
2007 AS INSTRUMENT NO. 2098253000, AS FOLLOWS: 
A PORTION OF GOVERNMENT LOT 6, SECTION 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
COMMENCING AT A POINT 100 FEET SOUTH AND 80 FEET WEST 
OF THE SOUTHWESf CORNER OF BLOCK 36, "TOWN OF POST 
FALLS"; 
THENCE SOUTH 89°57'30" WEST, 229.50 FEET; 
THENCE NORTH 42°11'32" WEST, 91. 64 FEET; 
THENCE NORTH 49°09'04" WEST, 73.28 FEET; 
THENCE NORTH 44°27'52" WEST, 135.04 FEET; 
THENCE NORTH 52°30'12" WEST, 79.36 FEET; 
THENCE NORTH 45°31'36" WEST, 38.92 FEET TO THE POINT 
OF BEGINNING; 
THENCE CONTINUING NORTH 45°31'36" WEST, 12.20 FEET; 
THENCE NORTH 50°57'56" WEST, 89.00 FEET; 
THENCE NORTH 36°43'36" WEST, 4 9·_ 19 FEET;. 
THENCE NORTH 47°34'00" WEST, 50.60 FEET; 
THENCE NORTH 43°42'43" EAST, 111. 72 FEET; 
THENCE SOUTH 46°16'30" EAST, 137.67 FEET TO A POINT ON 
A NON-TANGENT CURVE WHOSE CENTER OF RADIUS BEARS 
SOUTH 63°43'33" EAST, 40.00 FEET; 
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THENCE SOUTHEASTERLY ALONG SAID CURVE THROUGH A 
CENTRAL ANGLE OF 109°44'18" AN ARC LENGTH OF 76.61 
FEET; 
THENCE SOUTH 43°42'56" WEST, 91.75 FEET TO THE POINT 
OF BEGINNING. 
TOGETHER WITH AN EASEMENT FOR INGRESS, EGRESS AND 
UTILITIES OVER AND ACROSS THE CONTIGUOUS AND ADJOINING 
PROPERTY, TO SPOKANE STREET. 
INCLUDING AND NOT EXCEPTING 
UNIT 401, TOGETHER WITH ALL COMMON AREAS AND EASEMENT 
FOR INGRESS, EGRESS AND UTILITIES OVER AND ACROSS 
TRACT "A", PIER 21 ON THE BOARDWALK, A CONDOMINIUM, 
ACCORDING TO THE PLAT THEREOF RECORDED NOVEMBER 28, 
2006 IN BOOK "J" OF PLATS AT PAGES 409, 409A, 409B AND 
409C, RECORDS OF THE KOOTENAI COUNTY RECORDER. 
LOT 3, BLOCK 1 AND TRACT "A", POST FALLS LANDING, 
ACCORDING TO THE PLAT RECORDED IN BOOK "J" OF PLATS AT 
PAGES 381 AND 381A, RECORDS OF KOOTENAI COUNTY, IDAHO. 
ALSO EXCEPTING THE.REFROM THE FOLLOWING DESCRIBED LAND 
AS CONTAINED IN PARTIAL RECONVEYANCE RECORDED OCTOBER 
28, 2011 AS INSTRUMENT NO. 2332908000, AS FOLLOWS: 
TRACT A: 
UNIT 102 OF PIER 21 ON THE BOARDWALK, A CONDOMINIUM, 
ACCORDING TO THE PLAT FILED NOVEMBER 28, 2006, BOOK. 
"J" OF PLATS, PAGES 409 - 409C, RECORDS OF KOOTENAI 
COUNTY, IDAHO. 
TOGETHER WITH AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS AS ESTABLISHED BY THE DECLARATION RECORDED 
NOVEMBER 28, 2006, INSTRUMENT NO. 2069361000, RECORDS 
OF KOOTENAI COUNTY, IDAHO. 
TRACT B; 
AN EASEMENT OVER AND ACROSS TRACT "A", POST FALLS 
LANDING, ACCORDING TO PLAT THEREOF RECORDED IN BOOK 
"J" OF PLATS, PAGES 381 AND 381A, RECORDS OF THE 
KOOTENAI COUNTY RECORDER, SAID EASEMENT BEING A 
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PERPETUAL NON-EXCLUSIVE EASEMENT FOR RECREATIONAL 
PURPOSES, AND INCLUDING SUCH OTHER PURPOSES AS 
INGRESS, EGRESS, UTILITIES, DRAINAGE, AND SUBJECT TO 
SUCH UNIFORM RULES, REGULATIONS AND RESTRICTIONS AS 
MAY BE DULY ADOPTED BY THE POST FALLS LANDING MASTER 
ASSOCIATION, INC., AT ANY TIME. 
TRACT C: 
A NON-EXCLUSIVE TEMPORARY PARKING EASEMENT OVER THAT 
PORTION OF LOT 3, BLOCK 1 AND TRACT. "A", POST FALLS 
LANDING, ACCORDING TO THE PLAT THEREOF RECORDED IN 
BOOK "J" AT PAGES 381 AND 381A, RECORDS OF KOOTENAI 
COUNTY, IDAHO, AS DEPICTED ON THE MAP ATTACHED TO THE 
EASEMENT AGREEMENT, RECORDED SEPTEMBER 27, 2006 AS 
INSTRUMENT NO. 2057804000. 
PARCEL 5: 
A PORTION OF LOT 5, SECTION 3, TOWNSHIP 50 NORTH 1 
RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO, 
DESCRIBED AS FOLLOWS: 
BEGINNING AT A POINT WHERE THE WEST LINE OF SPOKANE 
STREET INTERSECTS THE SOUTH LINE OF THE RIGHT OF WAY 
OF THE COEUR D'ALENE & SPOKANE RAILROAD {NOW GREAT 
NORTHERN); 
THENCE WESTERLY FOLLOWING THE SOUTH LINE OF SAID RIGHT 
OF WAY TO THE SOUTH LINE OF A CERTAIN TRIANGULAR TRACT 
FORMERLY DEEDED TO SAID RAILROAD COMPANY; 
THENCE WEST ON SAID SOUTH LINE TO ITS INTERSECTION 
WITH THE NORTH LINE OF THE RIGHT OF WAY OF THE IDAHO 
AND WESTERN RAILWAY (MILWAUKEE); 
THENCE EASTERLY ALONG THE NORTHERLY RIGHT OF WAY OF 
SAID RAILROAD TO THE WEST LINE OF SPOKANE STREET; 
THENCE NORTH ALONG THE WEST LINE OF SPOKANE STREET TO 
THE PLACE OF BEGINNING. 
EXCEPTING THEREFROM THAT PORTION THEREOF CONVEYED BY 
GEORGIA-PACIFIC CORPORATION TO POST FALLS HIGHWAY 
DISTRICT BY DEED DATED MARCH 23, 1971, MORE 
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PARTICULARLY DESCRIBED AS FOLLOWS: 
BEGINNING AT A POINT ON THE WEST RIGHT OF WAY LINE OF 
SPOKANE STREET WHICH IS 100 FEET SOUTH AND 80 FEET 
WEST OF THE SOUTHWEST CORNER OF BLOCK 36, TOWN OF POST 
FALLS, ACCORDING TO THE RECORDED PLAT THEREOF, SAID 
POINT BEING 11.01 FEET WEST OF THE PROPOSED HIGHWAY 
CENTERLINE, STATION 24+62.89, FEDERAL AID PROJECT 
NUMBER S-5735(1); 
THENCE NORTH ALONG THE WEST LINE OF SPOKANE STREET 230 
FEET TO A POINT WHICH IS 39.91 FEET WEST OF THE SAID 
PROPOSED HIGHWAY CENTERLINE, STATION 22+30.60; 
THENCE WEST 0.09 FEET; 
THENCE SOUTHWESTERLY, 40 FEET DISTANT FROM AND 
PARALLEL TO THE SAID PROPOSED HIGHWAY CENTERLINE, TO A 
POINT WHICH IS 40 FEET WESTERLY FROM AND AT RIGHT 
ANGLES TO THE SAID PROPOSED HIGHWAY CENTERLINE STATION 
24+50, SAID POINT IS 78.42 FEET, SOUTH O DEGREES 00' 
EAST AND 105.16 FEET, SOUTH 90 DEGREES 00' WEST OF 
SAID SOUTHWEST CORNER OF BLOCK 36; 
THENCE SOUTHERLY TO A POINT WHICH IS 100-FEET SOUTH 
AND 130 FEET WEST OF THE SOUTHWEST CORNER OF SAID 
BLOCK 36; 
THENCE EAST 50 FEET, MORE OR LESS, TO THE POINT OF 
BEGINNING. 
PARCEL 6: 
LOT 4-A IN GOVERNMENT LOT 5, SECTION 3, TOWNSHIP 50 
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, 
IDAHO, ACCORDING TO THE PLAT OF THE HEIRS OF MARGARET 
POST ESTATE, ACCORDING TO THE PLAT RECORDED IN BOOK 
"C" OF PLATS, PAGE 111, RECORDS OF KOOTENAI COUNTY, 
IDAHO. 
AND 
A 20.0 FOOT WIDE STRIP OF LAND SITUATED IN GOVERNMENT 
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LOT 5 OF SECTION 3, TOWNSHIP SO NORTH, RANGE 5 WEST, 
BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO, BEING 10.0 
FEET WIDE ON EACH SIDE OF THE OLD SPUR TRACT 
CENTERLINE, RUNNING IN A GENERALLY, NORTH-SOUTH 
DIRECTION THROUGH SAID GOVERNMENT LOT 5, REMOVED IN 
1937, .BEING A PORTION OF THE SAME STRIP OF LAND 
DESCRIBED IN WARRANTY DEED FROM FREDERICK POST AND 
WIFE TO THE SPOKANE FALLS AND IDAHO RAILROAD COMPANY 
FILED FOR RECORD JUNE 17, 1895 IN BOOK M OF DEEDS ON 
PAGE 247 IN AND FOR KOOTENAI COUNTY, IDAHO, BOUNDED ON 
THE NORTH BY THE WESTERLY EXTENSION OF THE NORTH LINE 
OF 4TH STREET, ACCORDING TO THE PLAT OF THE ORIGINAL 
TOWN OF POST FALLS, IDAHO, AND BOUNDED ON THE SOUTH BY 
THE NORTH LINE OF THE SOUTH 500.0 FEET OF SAID 
GOVERNMENT LOT 5. 
PARCEL 7: 
ALL THAT PORTION OF CHICAGO, MILWAUKEE, ST. PAUL AND 
PACIFIC RAILROAD COMPANY'S 100 FOOT WIDE RIGHT OF WAY 
AND EXTRA WIDTH RIGHT OF WAY LYING WEST OF THE WEST 
LINE OF SPOKANE STREET AND SOUTH OF THE SOUTH LINE OF 
FOURTH STREET EXTENDED WESTERLY, ACCORDING TO THE PLAT 
OF POST FALLS, IN SECTION 3, TOWNSHIP 50 NORTH, RANGE 
5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO. 
PARCEL 8: 
THAT PORTION OF GOVERNMENT LOT 5, OF SECTION 3, 
TOWNSHIP 50 NORTH, RANGE 5 WEST, BOISE MERIDIAN, CITY 
OF POST FALLS, KOOTENAI COUNTY, IDAHO, DESCRIBED AS 
FOLLOWS: 
BEGINNING AT THE NORTHWEST CORNER OF PARCEL 6, AS 
SHOWN ON THE RECORD OF SURVEY FILED IN BOOK 21, PAGES 
114 AND 114A, BEING A POINT ON THE BOUNDARY OF THE 
PARCEL SHOWN ON THE RECORD OF SURVEY FILED IN BOOK 10, 
PAGES 118 AND 118A, AND BEING A POINT ON THE SOUTHERLY 
RIGHT OF WAY LINE OF 4TH STREET, 1000 FEET WEST OF THE 
NORTHWEST CORNER OF BLOCK 21 OF THE PLAT OF THE CITY 
OF POST FALLS, ACCORDING TO THE PLAT RECORDED IN BOOK 
"C", PAGE 208, AND BEING A POINT IN THE WEST LINE OF 
LOT 4-A, OF THE PLAT OF THE HEIRS OF MARGARET POST 
ESTATE, ACCORDING TO THE PLAT RECORDED IN BOOK "C", 
PAGE 111; 
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THENCE ALONG THE BOUNDARY OF THE PARCEL SURVEYED ON 
SAID RECORDS OF SURVEY, THE FOLLOWING (7) CALLS: 
1) SOUTH 00°02'30" EAST, PARALLEL WITH THE WEST LINE 
OF SPOKANE STREET, 246.00 FEET; 
2) NORTH 89°59'54" EAST, PARALLEL WITH SAID SOUTHERLY 
RIGHT OF WAY LINE OF 4TH STREET, 4.90 FEET TO A POINT 
ON A 965.37 FOOT RADIUS NON-TANGENT CURVE TO THE LEFT, 
LYING TEN FEET (10') WESTERLY OF THE CENTERLINE OF THE 
SPUR TRACT DESCRIBED IN WARRANTY DEED FROM FREDERICK 
POST AND WIFE TO THE SPOKANE FALLS AND IDAHO RAILROAD 
COMPANY FILED FOR RECORD JUNE 1 7, 1895 IN BOOK "M" OF 
DEEDS, ON PAGE 247, THE CENTER OF CIRCLE OF WHICH 
BEARS NORTH 88 ° 16'55" EAST; 
3) SOUTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH 
A CENTRAL ANGLE OF 4°18'51", 72.69 FEET TO THE POINT 
OF TANGENCY, (LONG CHORD= SOUTH 03°52'31" EAST, 
72.67'); 
4) SOUTH 06°01'56" EAST, 115.31 FEET; 
5) SOOTH 89°59'54" WEST, 60.00 FEET; 
6) NORTH 06°01'56" WEST, 150.01 FEET; 
7) SOUTH 89°59'54" WEST, 110.84 FEET TO A POINT ON A 
LINE PARALLEL WITH AND 0.5 FEET EAST OF, MEASURED AT 
A RIGHT ANGLE, THE EXISTING FENCE LINE SHOWN ON THE 
RECORD OF SURVEY FILED IN BOOK 21, PAGES 114 AND 
114A; 
THENCE LEAVING SAID BOUNDARY, AND ALONG SAID PARALLEL 
LINE NORTH 21°31'55" WEST, 17.24 FEET TO A POINT ON A 
LINE PARALLEL WITH AND 0.5 FEET SOOTH OF, MEASURED AT 
A RIGHT ANGLE, SAID EXISTING FENCE LINE; 
THENCE NORTH 89°44'17" EAST, ALONG SAID PARALLEL 
LINE, 117.31 FEET TO A POINT ON A LINE PARALLEL WITH 
AND 0.5 FEET SOUTHEASTERLY OF, MEASURED AT A RIGHT 
ANGLE, SAID EXISTING FENCE LINE; 
THENCE NORTH 09°38'54" EAST, ALONG SAID PARALLEL LINE 
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AND SAID LINE EXTENDED, 271.27 FEET TO A POINT ON SAID 
SOUTHERLY RIGHT OF WAY LINE OF 4TH STREET; 
THENCE NORTH 89°59'54" EAST, ALONG SAID SOUTHERLY 
RIGHT OF WAY LINES, 8.05 FEET TO THE POINT OF 
BEGINNING. 
PARCEL 9: 
A PORTION OF GOVERNMENT LOT 5, IN SECTION 3, TOWNSHIP 
50 NORTH, RANGE 5 WEST, BOISE MERIDIAN, RECORDS OF 
KOOTENAI COUNTY, STATE OF IDAHO, DESCRIBED AS FOLLOWS: 
COMMENCING AT A POINT 126 FEET NORTH OF THE 
INTERSECTION OF THE NORTH LINE OF SOOTH RAIL ROAD 
STREET EXTENDED WITH THE WEST LINE OF CATHRINE STREET 
EXTENDED AND RONNING EAST TO INTERSECTION WITH THE 
SOUTHERLY LINE OF RIGHT OF WAY OF THE COEUR D'ALENE 
AND SPOKANE RAILWAY 148 FEET, MORE OR LESS; 
THENCE NORTHWESTERLY ALONG SAID RIGHT OF WAY TO 
INTERSECTION OF SAID WEST LINE OF CATHARINE STREET 
EXTENDED; 
THENCE SOUTH 124 FEET, MORE OR LESS, TO PLACE OF 
BEGINNING. 
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Real Property Under a I rustee's Deed Recorded as Kootenai L,ounty Instrument No. 1904658 
and Legally Described as Follows: 
BLOCK "A" 
.A portion of G:rvm,ment Lots 5 and (i in Section J, Tmmship 50 ljorth, Range 5 lYe.rt, Boise MeridiCJJ1, 
Koor.enaf Counry, Idalra, more particularly described as follows: . · 
Commencing al a point80 feet we:sf ef lhe southwest comer ef Block 36, "lOWN OF JOSI' FALLS'; 
thmce }{ 0°0l'JO" W afong the wesr line of Spokone Streel a distance of 170.00 feet to the southerisr 
corner if 'TRACT A"plaf of "POST FALLS LANDING" as recorded in .Boo} J, !age 381, said pomt. 
being on the westerly rig!,t ef way line if Spokane Street, thence continuing (IP)JJg the east line of said 
"TKACT A 11 l{ O~Ol'J{J''ff 220.51 feet lo the northeast ccmier of .;aid "TlUCf A", {hence C[?l1tim/ing 
]{ O°O 2'3 0 'W al(lllg the westerly right of way line of Spokane Street 80 7.55 fte~ thence N 13 "04'50"W 
71 J. 72 feet to a point on (f the south right of way line ef Fourth Strm, thenc_t S 89°5915,f"W along wid 
rlg/u ef wq 65.31 fad to tire POINT of JJEGJN]{ING, thence continuing alo11g said right ofway Hae 
889".'i9'54'W 37J.62 feet, theru:e S YoJ8'5,f"W 271.27 feet, thence S 8!!044'/?''W 117.JJ fteJ, thence 
S 2l"31'55'1E 17.Nfeet, thmce S 89°.59'54''W 81.05.feet to a point on the apparent high waterline a.f. 
Spokane River, thencejollllWing and meandering the said high waler line lo u point on rhe same said !me 
bemg S 7"08' 14 "E cmd382,89 feet distani from the previaw; point, Jhem:e SJ ,f"41'4ft"E l 5 8. 48 ftet, 
!hence N 7 5°15'1 rE 49.16 fee~ thence S 7")7'4(]"£ 38.50 feet, /hence S 5°J6'J,rE J5.89 feet, thence 
N 90°00'0''£ J.53.63 feet, thence S 37°08'52"£ 19. 78 feet, thence N90°00'00"E 24.67 feet, thence 
N 0°0:Z'30"ff 86. Ufee~ (hmr:e S 89"57'JO"W 4.32 feet, thence J{2°JJ'2J 1'E 113.79 feet to the 
beginning of a non fan.gent curve whose radillf bears·N 8.9°'57'30"E a distance of 150.DO feet, thence 
. northeasterly along said ctffw:. tlirough a central (IJ7.gle of 67°23 '29" "lJ'l1 we length of 2N. 05 feet, 
thence N 32°06'10"W UOfeet tlumce N 57°53'50"E 7.38 feetfo !he begimwg of a 8.50 foot radius 
curve to tk left, thence Jiorrheasterly along .raid curve through 11 central angle of 71° I7'S4" an arc length 
ef J0.58feet, thence N 76"35'56"E 6.00.feet. thence N 13°14'04"W 13.80/eel tolhe beginning of a 
354.JO foul radius cttrvt lo Jhe righi, thence northea,rterly crlcmg said curve thruugh a central angle of 
J8°,f3'03" an arr:: length o/139.55feet to the heginning of a 137.50foof radius rqerse rnrve to the le/I, 
thence northeasf<?r/y along ,aid curve through a central angle of 46"21 '2(/,, an arc length o.f 111.25 feet fo 
the begmnfug of a 222.50 fool radius rev<!rse cur,,e io-the. right, thence nortlrwesterly (f/ong .said cun,e 
through a central angle of 2/ 002'15" an arc length of 81. 70 feet, thence N 0°00'06nff 0.36 feet lo the. 
south right of way line of Fowth Street and the POINT of BEG.INNING. . 
EXEPTING THEREFROM thaJ portion hiown ar the canal /yillg below the historic high water line being 
an elevation of 21 J 8 feel, baJed on NGVD 1929 da1um. 
Containing 7. 85 Acres more or le.rs 
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BLOCK "D" 
A portion of GoJJen11nmr Lo! 6 in SectkJ/1 J, Tuwnship 50 North, Range 5 WIS!, Boise Meridian, 
Kootenai County, Idaho, more pwticularly described as follows: 
Commencing at a point 80 feet west of the southwest comer of Block 36, "TOFfN OF .POSI' FALLS'; 
thence N 0°02 '3 0" W along the west line qf Spakme Street a distance of 170.00 feet to tht southeast 
comer of ''TRACT A"plat of nposr FALIS LANDING" as recorded In Boot], Page 381, said point 
being- on the wes1e,:ly rig hi of way /foe of Spokane Street, thence conJifwing dang J}u: east line "of said 
"TRACT .A" N 0°02'30"fV 22[),52.feet to rhe northeast cum~ of said 1'TRACT A" and lhe POINT of 
BEGINN.!NG, thence continuing N 0°02'30"W alo11g the westerly right of wflJ line of Spoh:me Street 
JrJP.85 feet. lhmce S 89°57'30"W 27.69 feet, thence N 0°02'30'1Y 8. DO feet, fkm;e S 89"57'30''W 
J 62..f J faet, thence N 0°Ul'J(}''W 4. 00 feet, thence S 89°57'30"W 7.28 jeelto fhebegi11nmJ; oj a 33,5(} 
foal radws curve to the left, thence sourhwesterly along said curve through a cmtral angle of 90°00!00" 
un arc: length of 52.62 feet, the.nee S OQ02'30".E .2138 .feet, thence S 89°57"30'1f' 2,{)0 feet lo a point on a 
. non /aJTgeTJJ cun,e whose center a/radius bears S 89"57''30"W a distance of /02.50 feet, 1Jrence 
sollfhwe.rter/y along said Clln'e thrcrµgh a central angle of 32° 19'53'~ an arc ltJtgth q/ 57.8{ feel, rlmwe 
S 31° J 7'23 xw 7 J .25 feel to the beginning of a 57.50 Joor radius c11TYe to Jk left, thence sotL!hwesterly 
along said curve rhrough a cmrral angle of 32° I 9'5 3". an arc !ength if 3 2.15 ftet being a point on Jhe 
bomidary. of said TRACT "A 1; them:e contirming along said hormdary S 0°02 1JD1'E 58 . .12 feet fo rhe 
beginning ef fl 2 0. 00 f 001 radius curve lo the left, thence southeasterly alollg Jaid cw11e through a c,mtral 
angle of 46° U'O0': an arc lmgth of 16. U feet, thence S 4-6° 16'3 0''E 72.11 Jett tu the beginning of a 
20. 00 foot radius curve lo fht feji, thence .routhemterly along said CWYe thro11gh a central angle of 
./J 0 ,f6'00", m, arc lerrgth of !5.28fee!, thence N 89°57'JO"E 195.l/3feet, thence}(0°02'30"fV 10.00feet, 
thence: N B9°57'30''E 28.00 feet to the POINT of BEGINNING. 
Containing J.972 Acres 
Exhibit S to Judgment in Kootenai County Case No. CV-13-1092 
Page 2 of 3 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993·2014 Page 1338 of 1359 
BLOCK "E" 
A portion of Government Lots 5 and 6 in Section 1; Township 50 Nortlt, Range 5 Wul, Boise Meridian, 
_Kootenai CourJJy, Idaho, more particularly de.rcrihed a.r follows: . 
Commencing al a point BO.feet west of the .routlmesl comer of Blocf:.36, "TOWN OF POST FALLS': 
thence N 0°01'10" W al.a rig the wesf line ef Spo!cine Street a distance qf 110, 00 fee( lo the roulheast 
comer of "TRACT A "plat of "POST FALIS LAND.D1Gn as recorded in Bool;l, .Page 381, said poinl 
being on 1k westerly rigftt of wi:ry, line of Spokane Street, t!i.ence contimdng afoog the ea.rf line of safd · 
''TRACT A II N 0°02'30 "Ff 2W52 feet to fht::-northeast come:r of.raid 'T.RACI A", thence contb)uing 
N 0°01'3D''W along {he Wf!slerly right of way line of Spokane Street 405:85 ftet to (ht POJNT of 
EEGINNJNG, thence comin11!11g along ;sald westerly right of way line N0°0J'JO"W 401, 70 feet Jo a point 
on a 110!1 tangent curve whose cenfer if radius bears N 26°12'1 l"E a distance of 1101.14/eet, thence 
nor.thwe..rterfy czlong.said curve through ti central angle ef 25°39'37" CU{ arc length of 493,60 feet, thence 
N 0°02'30"W f9. 7!} feel lo d point o,r a TTon tan.gent cunre whose center ofradif15 hears N 53°57')8"E 
a distance of /072.14 feel., tltem!e northwesterly akmg .said curpe through a cemral IIllgle of 3"14'51 "cm 
arc length of60.77feet, thence N 32°47'42"W l34.56fee! to a point on a thnouth right of wi:ry,l/ne of 
Fourth Srreei, thrmce S89<>J9'5-4"W along said right of way U.32 feet, thenceS0"00'06"E 0.36 ftet to 
the beginning of a 171.50 fool radil!S reirerse cirne io {/Je left, thence so11thea.s/erly along-said curpe 
through a central angle of Jl°(Jl'J 5" (l]1 arc length of 62.97 feet to rhe beginni11g of a 188.50 foot radii;s 
reverse CUTPe lo the right, thence southwesterly along said curve through a cmlral (Illg/e of 46"21'20'' w 
arc length of JS2.5lfaet Jo the begi1ming of a 303.50/oo/ radius rever:.e ':=uneto !he lifi, thence 
sou!hweste:rly along said ClffVe through a central ilflgle of 29°01 '09" an arc length of 153. 72 feet to the 
beginning of a l 33.50 foot radius compound cun,e to the lefi, thence $out/1eastrrly along said cw-ve 
through o cenrral angle of !7".14'2!" an arc length ef 40.56 feet, thence S 21 '06'3onE 27.0J feet to the 
beginnbtg of a 8.5 foot radius cun,e to the 1¢, thence .southeasterly along said curve thrOllgh a central 
angle of72°37'09" an arc length of 10.77 to die beginning of a 254.50/aat radiusrever.seowveto the 
right, thenoe .sout/ieasterlyalangsaidcw,,e through acmtral ang{e of9J04l'IJ"arrarc lengrhof H6.15 
ft.er, rhence S 0°02'30'E 143.J8feeJ, thence S 89°S7'30"W 4.00jeet, thence S0"02'JO'E 60.00feeno 
the begirmiltg of a 48.50 Joor radius curve to (he left, thmce s.outheasterly alon'{ .aid cvrve 1hr011gh a 
central angle of 8(}050',f2'1 cm arc length of 68.43 feet, thence Ji 0°02'30"lY 3.38 feet, Iha,ce 
N 89°57'30".E 162.11 feet, thence': N 0'1J2130''W 8. OOjeet, thence N 89b57'30''E 27.69 feetto a point on 
the: westerly riglrl of way for Spokane Street and the POJNT ef BEGJNNING. 
Containing 4.259 Acres 
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EXHIBITC 
NOTICE OF TRUSTEE'S SALE 
RECEIVED 
MAY 1 6 2014 
By: 
Lukins & Anrns. PS 
NOTICE IS HEREBY GIVEN that PHILIP S. BROOKE III the duly appointed Successor 
Trustee, or his designated agent, will on the 26th day of September 2014, at the hour of 11 :00 AM 
of said day, at the Kootenai County Courthouse, in the Veterans Plaza, 451 Government Way, 
Coeur d'Alene, Idaho 83 814, will sell at public auction to the highest bidder, for cash, in lawful 
money of the United States, all payable at the time of sale, the following described real property, 
situated in the County of Kootenai, State ofidaho, and described as follows to wit: 
SEE ATTACHED EXHIBIT A (the "Property") 
The Trustee has no knowledge of a more particular description of the above referenced real 
Property, but for purposes of compliance with Section 60-113 Idaho Code, the Trustee has been 
informed that the address of 305 North Spokane Street, Post Falls, Idaho 83854, is sometimes 
associated with the said real property. 
This Trustee's Sale is subject to a bankruptcy filing, a payoff, a reinstatement or any other 
conditions of which the Trustee is not aware that would cause the cancellation of this sale. Further, 
if any of these conditions exist, this sale may be null and void, the successful bidder's funds shall be 
returned, and the Trustee and the Beneficiary shall not be liable to the successful bidder for any 
damages. 
Said sale will be made without covenant or warranty regarding title, possessions or 
encumbrances to satisfy the obligation secured by and pursuant to the power of sale conferred in the 
Deed of Trust dated-September 30, 2004 executed by THE POINT AT POST FALLS, L.L.C., an 
Idaho Limited Liability Company, as Grantor with WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S., a Washington company, as the Beneficiary, recorded October 4, 2004, as Instrument 
No. 1904658, in the records of Kootenai County, Idaho, and as said Deed of Trust was subsequently 
modified and recorded under instrument Nos. 1975398; 2225916000; 2226334000; and 
2280549000 records of Kootenai Co1..1nty, Idal-10. 
THE ABOVE GRANTORS ARE NAMED TO COMPLY WITH SECTION 45-1506(4)(a), 
IDAHO CODE. NO REPRESENTATION IS MADE THAT THEY ARE, OR ARE NOT, 
PRESENTLY RESPONSIBLE FOR THIS OBLIGATION. 
The default for which this sale is to be made is the failure to pay the amounts due under that 
certain Promissory Note dated September 30, 2004 as subsequently amended, at maturity June 30, 
2011 in the amounts called for thereunder as follows: 
The entire sum owing as of May 6, 2014 secured by Deed ofTrust includes principal 
NOTICE OF TRUSTEE'S SALE- 1 
in the amount of $785,449.80 together with accrued interest through May 6, 2014 in 
the amount of $518,665.81, costs in the amount of $20,826.72 and attorney's fees 
and costs of foreclosure, any and all funds expended by Beneficiary to protect its 
secured interest in the Property, and interest on the principal accruing at the rate of 
twelve percent (12%) per annum after May 6, 2014, together with delinquent taxes 
until the date of sale. 
The Beneficiary elects to sell or cause the trust property to be sold to satisfy said obligation. 
Dated this 1,"1- day of May 2014. 
1:\SPODOCS\I 4580\00008\REAL\1283 723 
NOTICE OF TRUSTEE'S SALE- 2 
Philip S. Brooke II 
Trustee 
RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 
Philip S. Brooke III 
Paine Hamblen LLP 
717 W. Sprague Ave., Suite 1200 
Spokane, WA 99201 
NOTICE OF DEFAULT 
JIM BRANNON 15 P 2455985000 
KOOTENAI COUNTY RECORDER 
DAS 5/14/2014 12:13 PM 
REO OF PIONEER TITLE KOOTENAI 
COUNTY 
RECORDING FEE: $52.00 MV 
Electronically Recorded 
(Space Above For Recorder's Use) 
Notice is hereby given that under the Deed of Trust executed by THE POINT AT 
POST FALLS, L.L.C., an Idaho Limited Liability Company, as Grantor with 
WITHERSPOON, KELLEY, DAVENPORT & TOOLE, P.S., a Washington company, 
as Beneficiary, recorded October 4, 2004 as Instrument No. 1904658, and as modified by 
that Modification of Deed of Trust dated August 26, 2005, recorded August 26, 2005 as 
Instrument No. 1975398 and as modified by that Second Modification of Deed of Trust 
and Modification to First Replacement Promissory Note dated July 30, 2009, recorded 
August 5, 2009 as Instrument No. 2225916000, re-recorded on August 7, 2009 as 
Instrument No. 2226334000, and by that Third Modification of Deed of Trnst and 
Modification to First Replacement Promissory Note dated August 6, 2010, recorded 
September 7, 2010 as Instrument No. 2280549000 in the Recorder's Office for Kootenai 
County, Idaho herein the "Deed of Trust", and pertaining to the following described real 
property: 
THAT PORTION OF THE FOLLOWING DESCRIBED LAND: 
PARCEL 1: 
A part of Government Lot 5, Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho, commencing at a point on the South line of the 
extension of Fourth Street, \Vest 820 feet from the Northwest comer of Block 21 of 
TOWN OF POST FALLS; thence 
South a distance of 246 feet; thence 
East parallel with Fourth Street, 363 feet; thence 
Following the extension of the West line of Catherine Street, 85 feet; thence 
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Northwesterly to a stake on the extension of the South line of Fourth Street, 195 feet; 
thence 
West following the South line of extension of Fourth Street, 253 feet to the PLACE OF 
BEGINNING. 
PARCEL 2: 
A part of Government Lot 5, Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho, commencing at the intersection of the North line of 
South Railroad Street extended West with the West line of Catherine Street, extended 
South; thence 
West 363 feet; thence 
North 314 feet, more or less, to the Southwest comer of the tract described in Parcel No. 
1 above; thence 
East 363 feet to the West line of the Catherine Street extended North; thence 
South on said extended West line, 314 feet to the PLACE OF BEGINNING. 
PARCEL 3: 
A part of Government Lot 5, Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho, commencing at the intersection of the North line of 
South Railroad Street extended West to the East line of Catherine Street, extended South; 
thence 
West to the right of way of the Northern Pacific Railway spur; thence 
South 12 feet; thence 
East to a point directly South of the PLACE OF BEGINNING; thence 
North 12 feet to the PLACE OF BEGINNING. 
PARCEL 4: 
Part of Government Lots 5 and 6, Section 3, Township SO North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho, described as follows: 
BEGINNING at a point 100 feet South and 80 feet West of the Southwest comer of 
Block 36, TOWN OF POST FALLS; thence 
North along the West line of Spokane Avenue, 230 feet; thence 
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West 40 feet; thence 
North 40 feet; thence 
East 40 feet; thence 
North along the \Vest line of Spokane Avenue, 760 feet, more or less, to the center of said 
Section 3; thence 
West 30 feet; thence 
North 93 feet to the South side of the right of way of Chicago, Milwaukee & St. Paul 
Railway; thence 
Northwesterly along said right of way, 113 feet, more or less, to its intersection with the 
South side of South Railroad Street extended West; thence 
West along the South side of South Railroad Street extended, 168 feet; thence 
North 48 feet; thence 
West 576.9 feet to a point 10 feet Westerly of the center line of Spokane Falls Idaho 
Railroad spur tract; thence 
Northerly parallel and 10 feet from the center line of said spur track, 144 feet; thence 
West 60 feet; thence 
North 150 feet; thence 
West 170 feet to the West bank of canal extended North and South; thence 
Southerly along the West bank of said canal to the Spokane River; thence 
Southeasterly along the Spokane River to a point West of the PLACE OF BEGINNING; 
thence 
East 245.2 feet, more or less, to the PLACE OF BEGINNING; 
ALSO EXCEPTING THEREFROM that portion thereof conveyed by Georgia-Pacific 
Corporation to Post Falls Highway District by Deed dated March 23, 1971, more 
particularly described as follows: 
BEGINNING at a point on the West right of way line of Spokane Street which is 100 feet 
South and 80 feet West of the Southwest comer of Block 36, TUWN OF POST FALLS, 
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according to the recorded plat thereof, said point being l 1.01 feet West of the proposed 
highway centerline, Station 24+62.89, Federal Aid Project Number S-5735(1); thence 
North along the West line of Spokane Street 230 feet to a point which is 39.91 feet West 
of the said proposed highway centerline, Station 22+30.60; thence 
West 0.09 feet; thence 
Southwesterly, 40 feet distant from and parallel to the said proposed highway centerline, 
to a point which is 40 feet Westerly from and at right angles to the said proposed 
highway centerline Station 24+50, said point is 78.42 feet South 0°00' East and 105.16 
feet, South 90°00' West of said Southwest comer of Block 36; thence 
Southwesterly to a point which is 100 feet South and 130 feet West of the Southwest 
corner of said Block 36; thence 
East 50 feet, more or less, to the POINT OF BEGINNING. 
PARCEL 5: 
A portion of Lot 5, Section 3, Township 50 North, Range 5 West, Boise Meridian, 
Kootenai County, Jdaho, described as follows: 
BEGlNNIN G at a point where the West line of Spokane Street intersects the South line 
of the right of way of the Coeur d'Alene & Spokane Railroad (now Great Northern); 
thence 
Westerly following the South line of said right of way to the South line of a certain 
triangular tract formerly deeded to said railroad company; thence 
West on said South line to its intersection with the North line of the right of way of the 
Idaho & W estem railway (Milwaukee); thence 
Easterly along the Northerly right of way of said railroad to the West line of Spokane 
Street; thence 
North along the West line of Spokane Street to the PLACE OF BEGINNING. 
EXCEPTING THEREFROM that portion thereof conveyed by Georgia-Pacific 
Corporation to Post Falls Highway District by Deed dated March 23, 1971, more 
particularly described as follows: 
BEGINNING at a point on the West right of way line of Spokane Street which is 100 feet 
South and 80 feet West of the Southwest comer of Block 36, TOWN OF POST FALLS, 
according to the recorded plat thereof, said point being 11.01 feet West of the proposed 
highway centerline, Station 24+62.89, Federal Aid Project Number S-5735(1); thence 
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North along the West line of Spokane Street 230 feet to a point which is 39.91 feet West 
of the said proposed highway centerline, Station 22+30.60; thence 
West 0.09 feet; thence 
Southwesterly, 40 feet distant from and parallel to the said proposed highway centerline, 
to a point which is 40 feet Westerly from and at right angles to the said proposed 
highway centerline Station 24+50, said point is 78.42 feet, South 0°00' East and 105.16 
feet, South 90°00' \Vest of said Southwest comer of Block 36; thence 
Southwesterly to a point which is 100 feet South and 130 feet West of the Southwest 
corner of said Block 36; thence 
East 50 feet, more or less, to the POINT OF BEGINNING. 
PARCEL 6: 
Lot 4-A in Government Lot 5, Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho," according to the plat of the HEIRS OF MARGARET 
POST ESTATE, according to the plat recorded in Book "C" of Plats, Page 111, records 
of Kootenai County, Idaho. 
AND 
A 20.0 foot wide strip ofland situated in Government Lot 5 of Section 3, Township 50 
North, Range 5 West, Boise Meridian, Kootenai County, Idaho, being 10.0 feet wide on 
each side of the old spur tract centerline, running in a generally North-South direction 
through said Government Lot 5, removed in 1937, being a portion of the same strip of 
land described in Warranty Deed from Frederick Post and wife to the Spokane Falls and 
Idaho Railroad Company filed for record June 17, 1895 in Book M of Deeds on Page 247 
in and for Kootenai County, Idaho bounded on the North by the Westerly extension of the 
North line of 4th Street, according to the plat of the Original Town of Post Falls, Idaho, 
and bounded on the South by the North line of the South 500.0 feet of said Government 
Lot 5. 
PARCEL 7: 
All that portion of Chicago, Milwaukee, St. Paul and Pacific Railroad Company's 100 
foot wide right of way and extra width right of way lying West of the West line of 
Spokane Street and South of the South line of fourth Street extended Westerly, according 
to the Plat of POST FALLS, in Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho. 
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TOGETHER WITH that portion contained in Deed of Trust Modification & 
Subordination Agreement recorded November 17, 2009 as Instrument No. 2241431000, 
described as follows: 
That portion thereof which is included in Lot 3, Block 1 of POST FALLS LANDING, 
according to the plat thereof recorded in Book "J" at Pages 381 and 38 lA, subject to an 
easement for the purposes described in said plat. 
EXCEPTING THEREFROM all of the following described land contained in Deed of 
Partial Reconveyance recorded January 29, 2007 as Instrument No. 2080083000 and re-
recorded April 2, 2007 as Instrument No. 2091749000 described as follows: 
TRACT A: 
Units 401,402,403,404,301,302,303,304,305,201,202,203,205, 101, 102, 103, 104 
and 105, of "PIER 20 ON THE BOARDWALK" a condominium, according to the plat 
filed October 3, 2006, Book "J" of Plats, Pages 384-384C, records of Kootenai County, 
Idaho. 
TOGETHER WITH an undivided interest in the common elements as established by the 
Declaration recorded November 28, 2006, Instrument No. 2069361000, records of 
Kootenai County, Idaho. 
TRACTB: 
An easement over and across Tract "A", POST FALLS LANDING, according to the plat 
thereof recorded in Book "J" of Plats, Pages 381 and 381A, records of Kootenai County 
recorder, said easement being a perpetual, non-exclusive easement for recreational 
purposes, and including such other purposes as ingress, egress, utilities, drainage, and 
subject to such uniform rules, regulations and restrictions as may be duly adopted by the 
Post Falls Landing Master Association, Inc., at any time. 
TRACTC: 
A non-exclusive temporary parking easement over that portion of Lot 3, Block 1 and 
Tract "A", POST FALLS LANDING, according to the plat thereof recorded in Book "J" 
at Pages 381 and 381 A, records of Kootenai County, Idaho, as depicted on the map 
attached to the Easement Agreement, recorded September 27, 2006, as Instrument No. 
2057803000. 
ALSO EXCEPTING THEREFROM all of the following described land contained in 
the Deed of Partial Reconveyance recorded February 23, 2007 as Instrument No. 
2084700000 described as follows: 
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TRACT A: 
Units 101, 102, 103, 104,105,201,202,203,204,205,301,302,303,304,305,401, 
402,403,404 and 405, of"PIER 21 ON THE BOARDWALK" a condominium, 
according to the plat filed November 28, 2006, Book "J" of Plats, Pages 409-409C, 
records of Kootenai County, Idaho. 
TOGETHER WIIB an undivided interest in the common elements as established by the 
Declaration recorded November 28, 2006, Instrument No. 2069361000, records of 
Kootenai County, Idaho. 
TRACTB: 
An easement over and across Tract "A", POST FALLS LANDING, according to plat 
thereofrecorded in Book "J" of Plats, Pages 381 and 381A, records of the Kootenai 
County recorder, said easement being a perpetual, non-exclusive easement for 
recreational purposes, and including such other purposes as ingress, egress, utilities, 
drainage, and subject to such uniform rules, regulations and restrictions as may be duly 
adopted by the Post Falls Landing Master Association, Inc., at any time. 
TRACTC: 
A non-:-exclusive temporary parking easement over that portion of Lot 3, Block 1 and 
Tract "A", POST FALLS LANDING, according to the plat thereof recorded in Book "J" 
at Pages 381 and 381 A, records of Kootenai County, Idaho, as depicted on the map 
attached to the Easement Agreement, recorded September 27, 2006, as Instrument No. 
2057804000. 
ALSO EXCEPTING THEREFROM all of the following described land contained in 
the Deed of Partial Reconveyance recorded February 23, 2007 as Instrument No. 
2084701000 described as follows: 
TRACT A: 
Units 204 and 405, of"PIER 20 ON THE BOA ..RDWALK" a condominium, according to 
plat filed October 3, 2006, Book "J" of Plats, Pages 384-384C, records of Kootenai 
County, Idaho. 
TOGETHER WITH an undivided interest in the common elements as established by the 
Declaration recorded November 28, 2006, Instrument No. 2069361000, records of 
Kootenai County, Idaho. · 
TRACTB: 
An easement over and across Tract "A", POST FALLS LANDING, according to plat 
thereof recorded in Book "J" of Plats, Pages 381 and 381A, records of the Kootenai 
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County recorder, said easement being a perpetual, non-exclusive easement for 
recreational purposes, and including such other purposes as ingress, egress, utilities, 
drainage, and subject to such uniform rules, regulations and restrictions as may be duly 
adopted by the Post Falls Landing Master Association, Inc., at any time. 
TRACTC: 
A non-exclusive temporary parking easement over that portion of Lot 3, Block 1 and 
Tract "A", POST FALLS LANDING, according to the plat thereof recorded in Book "J" 
at Pages 381 and 381 A, records of Kootenai County, Idaho, as depicted on the map 
attached to the Easement Agreement, recorded September 27, 2006, as Instrument No. 
2057804000. 
TBA TIS "WITHIN THE FOLLOWING DESCRIBED LAND CONTAJNED IN 
EXHIBIT "B" OF FINAL JUDGMENT Al'ffi DECREE QUIETING TITLE 
RECORDED MARCH 17, 2014 AS INSTRUMENT NO. 2449524000 DESCRIBED 
-AS FOLLOWS: 
BLOCK "A": 
A portion of Government Lots 5 and 6 in Section 3, Township 50 North, Range 5 West, 
Boise Meridian, Kootenai County, Idaho, more particularly described as follows: 
COMMENCING at a point 80 feet West of the Southwest comer of Block 36, TOWN OF 
POST FALLS; thence 
North 0°02'30" West along the West line of Spokane Street a distance of 170.00 feet to 
tp.e Southeast comer of "Tract A" plat of POST FALLS LANDING as recorded in Book 
"J", Page 381, said point being on the Westerly right of way line of Spokane Street; 
thence 
Continuing along the East line of said "Tract A" North 0°02'30" West 220.52 feet to the 
Northeast comer of said "Tract A"; thence 
Continuing North 0°02 '30" West along the Westerly right of way line of Spokane Street 
807.55 feet; thence 
North 43°04'50" West 713.72 feet to a point on the South right of way line of Fourth 
Street; thence 
South 89°59'54" West along said right of way 65.32 feet to the POINT OF BEGINNING; 
thence 
Continuing along said right of way line South 89°59'54" West 375.62 feet; thence 
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South 9°38'54" West 271.27 feet; thence 
South 89°44'17" West 117.31 feet; thence 
South 21 °31 '55" East, 17.24 feet; thence 
South 89°59'54" West 81.05 feet to a point on the apparent high water line of Spokane 
River; thence 
Following and meandering the said high water line to a point on the same said line being 
South 7°08' 14" East and 382.89 feet distant from the previous point; thence 
South 14°44'49" East 158.48 feet; thence 
North 75°15'11" East 49.36 feet; thence 
South 7°27'40" East 38.50 feet; thence 
South 5°56'14" East 35.89 feet; thence 
North 90°00'0" East 253.63 feet; thence 
South 37°08'52" East 19.78 feet; thence 
North 90°00'00" East 24.67 feet; thence 
North 0°02'30" West 86.74 feet; thence 
South 89°57'30" West 4.32 feet; thence 
North 2°11 '25" East 123.79 feet to the beginning of a non tangent curve whose radius 
bears North 89°57'30" East a distance of 250.00 feet; thence 
Northeasterly along said curve through a central angle of67°23'29" an arc length of 
294.05 feet; thence 
North 32°06'10" \Vest 3.40 feet; thence 
North 57°53 '50" East 7.38 feet to the beginning of a 8.50 foot radius curve to the left; 
thence 
Northeasterly along said curve through a central angle of71 °17' 54" an arc length of 
10.58 feet; thence 
North 76°35'56" East 6.00 feet; thence 
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North 13°24'04" West 13.80 feet to the beginning of a 354.50 foot radius curve to the 
right; thence 
Northeasterly along said curve through a central angle of38°43'03" an arc length of 
239 .55 feet to the beginning of a 13 7.50 foot radius reverse curve to the left; thence 
Northeasterly along said curve through a central angle of 46°21 '20" an arc length of 
111.25 feet to the beginning of a 222.50 foot radius reverse curve to the right; thence 
Northwesterly along said curve through a central angle of21 °02'15" an arc length of 
81. 70 feet; thence 
North 0°00'06" West 0.36 feet to the South right of way line of Fourth Street and the 
POINT OF BEGINNING. 
EXCEPTING THEREFROM that portion known as the canal lying below the historic 
high water line being an elevation of 2118 feet, based on NGVD 1929 datum. 
BLOCK "D": 
A portion of Government Lot 6 in Section 3, Township 50 North, Range 5 West, Boise 
Meridian, Kootenai County, Idaho, more particularly described as follows: 
COMMENCING at a point 80 feet West of the Southwest comer of Block 36, TOWN OF 
POST FALLS; thence 
North 0°02 '30" West along the West line of Spokane Street a distance of 170.00 feet to 
the Southeast corner of "Tract A" plat of POST FALLS LANDING as recorded in Book 
"J", Page 381, said point being on the Westerly right of way line of Spokane Street; 
thence 
Continuing along the East line of said "Tract A" North 0°02 '30" West 220.52 feet to the 
Northyast comer of said "Tract A" and the POINT OF BEGINNING; thence 
Continuing North 0°02'30" West along the Westerly right of way line of Spokane Street 
309.85 feet; thence 
South 89°57'30" West 27.69 feet; thence 
North 0°02'30" West 8.00 feet; thence 
South 89°57'30" West 162.11 feet; thence 
North 0°02'30" West 4.00 feet; thence 
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South 89°57'30" West 7.28 feet to the beginning of a 33.50 foot radius curve to the left; 
thence 
Southwesterly along said curve through a central angle of 90°00'00" an arc length of 
52.62 feet; thence 
South 0°02'30" East 24.38 feet; thence 
South 89°57'30" West 2.00 feet to a point on a non tangent curve whose center of radius 
bears South 89°57'30" West a distance of 102.50 feet; thence 
Southwesterly along said curve through a central angle of 32°19'53", an arc length of 
57 .84 feet; thence 
South 32°17'23" West 71.25 feet to the beginning of a 57.50 foot radius curve to the left; 
thence 
Southwesterly along said curve through a central angle of32°19'53", an arc length of 
32.45 feet being a point on the boundary of said "Tract A"; thence 
Continuing along said boundary South 0°02 '30" East 58.32 feet to the beginning of a 
20.00 foot radius curve to the left; thence 
Southeasterly along said curve through a central angle of 46°14'00", an arc length of 
16.14 feet; thence 
South 46°16'30" East 72.11 feet to the beginning of a 20.00 foot radius curve to the left; 
thence 
Southeasterly along said curve through a central angle of 43°46'00", an arc length of 
15.28 feet; thence 
North 89°57'30" East 195.43 feet; thence 
North 0°02'30" West'l0.00 feet; thence 
North 89°57'30" East 28.00 feet to the POINT OF BEGINNING. 
BLOCK "E": 
A portion of Government Lots 5 and 6 in Section 3, Township 50 North, Range 5 West, 
Boise Meridian, Kootenai County, Idaho, more particularly described as follows: 
COMMENCING at a point 80 feet West of the Southwest corner of Block 36, TOWN OF 
POST FALLS; thence 
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North 0°02 '30" West along the West line of Spokane Street a distance of 170.00 feet to 
the Southeast corner of"Tract A" plat of POST FALLS LANDING as recorded in Book 
"J", Page 381, said point being on the Westerly right of way line of Spokane Street; 
thence 
Continuing along the East line of said "Tract A" North 0°02'30" West 220.52 feet to the 
Northeast comer of said "Tract A"; thence 
Continuing North 0°02 '30" West along the Westerly right of way line of Spokane Street 
405.85 feet to the POlliT OF BEGINNING; thence 
Continuing along said Westerly right of way line North 0°02'30" West 401.70 feet to a 
point on a non tangent curve whose center of radius bears North 26°12'1 l" East a 
distance ofl 102.14 feet; thence 
Northwe~terly along said curve through a central angle of25°39'37" an arc length of 
493.60 feet; thence 
North 0°02 '3 O" West 49. 79 feet to a point on a non tangent curve whose center of radius 
·bears North 53°57'28" East a distance of 1072.14 feet; thence 
Northwesterly along said curve through a central angle of 3°14'51" an arc length of 60.77 
feet; thence · 
North 32°47'42" West 134.56 feet to a point on the South right of way line of Fourth 
Street; thence 
South 89°59'54" West along said right of way 14.32 feet; thence. 
South 0°00'06" East 0.36 feet to the beginning of a 171.50 foot radius reverse curve to 
the left; thence 
Southeasterly along said curve through a central angle of21 °02'15" an arc length of 
62.97 feet to the beginning of a 188.50 foot radius reverse curve to the right; thence 
Southwesterly along said curve through a central angle of 46°21 '20" an arc length of 
152.51 feet to the beginning of a 303.50 foot radius reverse curve to the left; thence 
Southwesterly along said curve through a central angle of29°01 '09" an arc length of 
153.72 feet to the beginning of a 133.50 foot radius compound curve to the left; thence 
Southeasterly along said curve through a central angle of 17°24'25" an arc length of 
40.56 feet; thence 
South 21 °06'36" East 27.03 feet to the beginning of a 8.5 foot radius curve to the left; 
thence 
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Southeasterly along said curve through a central angle of72°37'09" an arc length of 
10.77 to the beginning of a 254.50 foot radius reverse curve to the right; thence 
Southeasterly along said curve through a central angle of93°41 '15" an arc length of 
416.15 feet; thence 
South 0°02'30" East 143.18 feet; thence 
South 89°57'30" West 4.00 feet; thence 
South 0°02'30" East 60.00 feet to the beginning of a 48.50 foot radius curve to the left; 
thence 
Southeasterly along said curve through a central angle of 80°50'42" an arc length of 
68.43 feet; thence 
North 0°02'30" West 3.38 feet; thence 
North 89°57'30" East 162.11 feet; thence 
North 0°02'30" West, 8.00 feet; thence 
North 89°57'30" East 27.69 feet to a point on the Westerly right of way for Spokane 
Street and the POINT OF BEGINNING. 
herein the "Property". 
Said Beneficiary hereby gives notice that a breach of the obligation for which the 
Deed of Trust was given has occurred, the nature of such breach being the failure to pay 
the amount due under that certain promissory note secured by the Deed of Trust at 
maturity June 30, 2011 in the amounts called for thereunder as follows: 
The entire sum owing on the obligation as of May 6, 2014 secured by said 
Deed of Trust includes principal in the amount of $785,449.80 together 
with accrued interest through May 6, 2014 in the amount of $518,665.81, 
costs in the amount of $20,826.72 and attorney's fees and costs of 
foreclosure, any and all funds expended by Beneficiary to protect its 
secured interest in the Property, and interest accruing at the rate of twelve 
percent (12%) per annum on the principal from and after May 6, 2014, 
together with past due and unpaid real property taxes until the date of sale. 
The Beneficiary elects to sell or cause the Property subject to said Deed of Trust 
to be sold to satisfy the above obligation. 
NOTICE OF DEFAULT- 13 
Dated this {1- day of May, 2014. 
~·~-~ 
P ~ ipS.Brooke IlI 
Trustee 
STATE OF WASHJNGTON) 
) ss. 
County of Spokane ) 
On thls[;t!{ay of May 2014, before me, the undersigned, a Notary Public in and 
for the State of Idaho, personally appeared Philip S. Brooke III, known to me to be the 
person whose name is subscribed to the within instrument and' acknowledged to me that 
he/she executed the same as Trustee. 
IN WITNESS WHEREOF, I have hereunto set my hand and official seal this 
/H1v day of May 2014. 
NOTICE OF DEFAULT-14 
. sp 
Notary Public for ashin on 
Residing at Spokane 
Commission expires: October 28, 2016 
NOTICE REQUIRED BY IDAHO LA:W 
Mortgage foreclosure is a legal proceeding where a lender terminates a borrower's 
interest in property to satisfy unpaid debt secured by the property. This can mean 
that when a homeowner gets behind on his or her mortgage payments, the lender 
forces a sale of the home on which the mortgage loan is based. Some individuals or 
businesses may say that they can "save" your home from foreclosure. You should 
be cautious about such claims. It is important that you understand all the terms of a 
plan to "rescue 11 you from mortgage foreclosure and how it will affect you. It may 
result in your losing valuable equity that you may have in your home. If possible, 
you should consult with an attorney or tmancial professional to find out what other 
options you may have. Do not delay seeking advice, because the longer you wait, the 
fewer options you may have. Under Idaho law, you have five (5) days to rescind or 
undo certain . contracts or agreements that relate to transferring interests in 
property or money in a foreclosure situation. An attorney or financial professional 
can tell you more about this option. 
I:\SPODOCS\14580'00008\REAL\1283285 
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EXHIBITD 
JONATHON D. HALLIN 
LUKINS & ANNIS, P.S. 
601 E. Front Ave., Ste. 502 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 666-4102 
Fax: (208) 666-4112 
Email: jhallin@lukins.com 
ISB# 7253 
2QlldUL 15 PM J: Ld 
CLERI\ OISTi\!CT COURT 
OEPlffY 
Attorneys for Liberty Bankers Life Insurance Company 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 









THE POINT AT POST FALLS, L.L.C., a 
Idaho limited liability company; POST 
FALLS LANDING MARINA, L.L.C., an 
Idaho limited liability company; and 
JOHN AND JANE DOES 1-100; 
Defendants. 
MOTION TO STAY TRUSTEE'S SALE - Page 1 
00883528. I 
CASE NO. CV-13-1092 
MOTION TO STAY TRUSTEE'S SALE 
[ORAL ARGUMENT REQUESTED] 
WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMP ANY, an Oklahoma 
insurance company, 
Counterdefendant/Respondent. 
Plaintiff/Appellant, LIBERTY BANKERS LIFE INSURANCE COMPANY ("LIBERTY 
BANKERS"), moves this Honorable Court pursuant to Rule 13(b)(l4), Idaho Appellate Rules, for 
entry of an order indefinitely staying the nonjudicial foreclosure of Defendant/Respondent's, 
WITHERSPOON, KELLEY, DAVENPORT & .TOOLE, P.S. ("WKDT'), deed of trust which is 
presently scheduled for Friday, September 26, 2014, at 11 :00 a.m., until the direct appeal of this 
action is resolved. 
This Motion is supported by the accompanying memorandum and declarations. 
At a hearing on this matter, Liberty Bankers intends to introduce evidence and testimony 
establishing that the current market value of Blocks A, D, and E of the Post Falls Landing as well 
as the Post Falls Landing Marina, exceeds the total amount WKDT claims is due and owing on its 
cross-collateralized promissory note. Further, it is anticipated that the evidence will establish that 
there is no threat that WKDT will otherwise become undersecured during the pendency of this 
appeal. For these reasons, the posting of additional security is not warranted as a condition to entry 
of a stay. 
ORAL ARGUMENT is hereby requested on the merits of this Motion. LIBERTY 
BANKERS hereby gives notice of its intent to produce evidence and testimony at a hearing on this 
MOTION TO STAY TRUSTEE'S SALE- Page 2 
00883528.1 
Motion. 
REQUESTED this 15TH day of July, 2014. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 15TH day of July, 2014, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to all counsel of 
record as follows: 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
Coeur d'Alene, Idaho 83814 
Fax: (208) 667-0500 
Attorney for Respondent, Witherspoon, Kelley, 
Davenport & Toole, P.S. 
Philip S. Brooke, III 
Paine Hamblen, LLP 
717 W. Sprague Ave., Suite 1200 
Spokane, Washington 99201 
Successor Trustee 
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JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83 814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB#04270 
Attorney for Defendant/Respondent 
Witherspoon, Kelley, Davenport & Toole, P.S. 
NO. 2116 P. 4 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TIIB 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTEN"Al 
LIBERTY BANKERS.LIFE 









THEPOINTATPOSTFALLS, LLC, an 
Idaho limited liability company; POST 
FALLS LANDING MARINA, LLC, an 
Idaho limited liability company; and 
JOHN ANDJANEDOES 1-100; 
Defendants. 
CASE NO. CV-13-1092 
MEMORANDUM IN OPPOSITION TO 
PLAINTIFF'S "MOTION TO STAY 
TRUSTEE'S SALE" 
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WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
insurance company, 
Counterdefendant/Respondent. 
NO.2116 P. 5 
COMES NOW Defendant/Respondent Witherspoon, Kelley, Davenport & Toole, P.S., by 
and through its attomey of record, John F. Magnuson, and respectfully submits this Memorandum 
in opposition to the "Motion to Stay Trustee's Sale" filed by Plaintiffi' Appellant Liberty Bankers Life 
Insurance Company. This Memorandum is supported by fue pleadings and submissions on file 
herein, together with the testimony and evidence received at trial. 
l. CASE BACKGROUND. 
1. In September of 2004, in order to secure payment of fees and costs incurred and to 
be incurred, the Point at Post Falls, LLC ("the Point''), togefuer with various Harry Green-related 
entities, granted Defendant Witherspoon, Kelley, Davenport & Toole ("Witherspoon'') a Promissory 
Note in the principal amount of $164,171.85. The obligations under the Promissory Note were 
secured by a Deed of Trust encumbering property owned by the Point and identified in this 
proceeding as "the Post Falls Landing property." See Findings of Fact and Conclusions of Law 
(entered January 8, 2014) at ,rs. See also Trial (Tr.) Exs. A and B. 
2. On August 26, 2005, the Note and Deed of Trust, as described in Paragraph 1 above 
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and Tr. Exs. A and B, was modified. See Tr. Exs. C and D. 
3. On December 19, 2006, the Point executed a "First Replacement Promissory Note," 
in. the principal amount of $283,614, payable to Witherspoon. See Tr. Ex. J. Said "First 
Replacement Promissory Note" continued to be secured by the Deed of Trust describing the Point 
at Post Falls property. Id. 
4. On July 30, 2009, the Point executed a "Second Modification of Deed of Trust and 
Modification to First Replacement Promissory Note." See Tr. Ex. N. Through this Agreement, the 
Point acknowledged that the principal amount then due and owing under the Note had increased to 
the principal amount of $610,663.03, plus interest at $88,615.97. The sums outsumding remain 
secured under the Deed of Trust that described the Landing at Post Falls property. 
5. On August 6, 2010, the Point and Witherspoon executed a "Third Modification of 
Deed of Trust and Modification of First Replacement Promissory Note." See Tr. Ex. R. Under that 
Agreement, the Point granted Witherspoon a security interest in various items of personal property 
(referred to in this proceeding as the Landing at Post Falls improvements). These included the Post 
Falls Landings' dock and marina facilities. Id. 
6. As of August 6, 2010, the obligations acknowledged to be due and owing to 
Witherspoon from the Point were stated at $751,557.35 in principal with the then-accrued interest 
of$168,814.19. 
7. On March 12, 2014, this Court entered its "Final Judgment and Decree Quieting 
Title." The Court determined, inter alia, that Witherspoon had a first priority lien as against Blocks 
"A," "D," and "E," all as legally described in the Final Judgment. Witherspoon's first priority lien 
position was created under a Deed of Trust last modified on August 6, 2010. See Tr. Ex. R. 
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8. Liberty has filed a ''Notice of Appeal" from this Court's "Final Judgment and Decree 
Quieting Title" of March 12, 2014. 
9. On May 14, 2014, the Trustee under Witherspoon's Deed ofTrust recorded a "Notice 
of Default." See Declaration of Jonathon D. Hallin (filed July 15, 2014) at Ex. A. The ''Notice of 
Default" provides that the amount owed Witherspoon by Liberty and in default under the terms of 
the Promissory Note totaled $1,324,943.33 as of May 6, 2014 (with per diem interest thereafter at 
the rate of $258.23 per day). See Liberty's "Memorandum in Support of Motion to Stay Trustee's 
Sale" (filed July 15, 2014) atp 3. 
10. On May 12, 2014, the Trustee under the Deed of Trust given to Witherspoon by 
Liberty gave notice ofa trustee's sale in conformity with Idaho law. See Declaration ofHallin at Ex, 
A. Said notice sets a sale of Blocks "A," "D," and "E," all as described in the Court's Final 
Judgment, for September 26, 2014. 
11. Liberty has now moved the Court for entry of an order staying the non-judicial 
foreclosure trustee's sale described above. 
II. APPLlCABLE STANDARD. 
Liberty has moved for entry of an order "indefinitely staying the non-foreclosure" of 
Witherspoon, presently scheduled for September 26, 2014, until this case is resolved on appeal, 
Liberty has cited IAR 13(b)(14) as the basis for its request. 
IAR 13 (b )(14) provides in pertinent part: 
In civil actions, unless prohibited by order of the Supreme Court, the District Court 
shall have the power and authority to rule upon the following motions and to take the 
following actions during the pendency on an appeal; 
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(14) Stay execution or enforcement of any judgment, order or decree appealed 
from, other than a mon~y judgment, upon the posting of such security and upon such 
conditions as the District Comt shall determine. 
See IAR 13(b)(14), 
The trial court has the discretion to grant a stay pending appeal subject to the provisions of 
1AR 13(b)(14). See,~ Johnson v. Johnson, 147 Idaho 912 (2009). 
HI. ARGUMENT. 
A. Entry of an Order Stayin1:: the Non-Judicial Foreclosure Sale, 
Without Adequate Secnrity, Could Prejudice the 
Substantial Rights of Witherspoon. 
Liberty proposes that the Court enter an order staying the presently noticed non-judicial 
foreclosure sale. Liberty proposes that no security be required as a condition of such a stay. Liberty 
argues that Lots "A", "D", and "E," combined, have a fair market value in excess ofthe obligation 
owed Witherspoon by the Point and the amount secured by a Deed of Trust under which 
Witherspoon stands as beneficiary. Witherspoon has admittedly not obtained an independent 
appraisal of the parcels since the same have neither been developed nor platted in a manner 
compliant with the City of PostFalls' current subdivision ordinance. However, for present purposes, 
and solely for the sake of argument, Witherspoon will accept the representation of Liberty that 
parcels "A," "D," and "E," cumulatively, have a value that exceeds the amount of Liberty's debt to 
Witherspoon. However, that alone does not resolve the inquiry. 
The agreement which last modified and established the rights of Witherspoon, as against the 
Point, was executed on July 30, 2010. See Tr. Ex. N. Idaho law provides a five (5) year statute of 
limitations on an action found in our written contract. See LC. §5-216. In the event Witherspoon 
does not exercise its rights as against the Point, by July 30, 2015, then the Point as well as Liberty 
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might argue that Witherspoon's claim in and to the ptoperty, in the form of a non-judicial foreclosure 
sale, is time-barred. In other words, if the Court stays a non-judicial sale, then the likely effect is that 
Witherspoon will have to renotice the same ( should it succeed on appeal) after the Supreme Court's 
issuance of a remittitur. Such action ~11 undoubtedly happen after the five year anniversary of the 
July 30,2010 agreement between the Point and Witherspoon (the "Second Modification of Deed of 
Trust and Modification to First Replacement Promissory Note"). That could well then leave Liberty 
with an argument to challenge any subsequent non-judicial foreclosure by Witherspoon as being 
barred by the applicable statute of limitations. Such an argument, if accepted, would create 
substantial prejudice on the part of Witherspoon. 
If Liberty is to obtain a stay, which could have the possibility of rendering Witherspoon's 
rights to foreclose in its judicially-confirmed security untimely, then Liberty should be required to 
post an undertaking as a condition of the stay. The rule requires as much. Even Liberty's counsel 
acknowledges that the appeal might not be resolved for a year. 
The undersigned has participated in approximately two dozen appeals before the Idaho 
Appellate Courts in the last 20 years. It is the exception, rather than the norrn, to see any appeal 
briefed, argued, and decided within twelve (12) months. In this instance, the due date for the initial 
brief is still over one month away. 
B. Reasonable Secnritt as a Condition of tile Requested Stay 
Should be in the Form of a Supersedeas Bond Equal 
to 136% of the Point's Obli~ation to Witherspoon. 
Witherspoon's security in Parcels "A," '°D," and "E" is equal to $1,324,943.33 plus per diem 
interest from May 6, 2014 through the date of foreclosure at the rate of$258.23 per day. Iftbis sum 
was embodied in a money judgment in favor of Witherspoon and again.st Liberty, then a condition 
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of any order staying enforcement of the same would include the posting of a supersedeas bond in an 
amount equal to 136% of the judgment amount. See IAR 13(b)(l5). Since Witherspoon faces the 
prospect oflosing its rights under the deed of trust, should an appeal take longer than five years from 
the date of the Point's obligation to Witherspoon, its interests should be protected by the requirement 
that Liberty post a supersedeas bond in the amount of 136% of the total amount of the Point's 
obligations to Witherspoon. This will present no great burden on Liberty. 
Bradford Phillips, the President of Liberty, testified as to the definition of "admitted assets." 
According to Mr. Phillips,· "admitted assets" are "gross assets of the firm" less "non-admissible 
assets." See Trial Transcript at p. 116. "Non-admissible assets" can include interest on a loan over 
180 days past due, monies owed Liberty by a life insurance agent, and other specific categories. Id. 
at pp. 116-118. According to Mr. Phillips, Liberty has "admitted assets" that exceed $1 billion. Id. 
atp. 124. 
In analyzing the nature of the reliefrequested, and the parties' relative rights in the security 
at issue, and how this situation came to be, the Court is vested with discretion to establish the 
conditions of security for any stay of Witherspoon's rights pending the issuance of the Supreme 
Court's remittitur. Given the foregoing, it would impose no great hardship for Liberty to be requited 
to post a supersedeas bond of 136% of the amount of the obligation owed Witherspoon. 
Moreover, if Liberty is confident in its :rights on appeal, which it has said, and if it prevails 
on appeal, it will be entitled to make claim to the cost of the supersedeas bond premium as a 
recoverable cost on appeal. See IAR 40(b)(5). In balancing the relative equities, and the rights 
impeded by a stay, this Court can and should require the post of a supersedeas bond as requested as 
the same will produce no prejudice to Liberty. The failure to require such a supersedeas bond, on 
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the other hand, could produce great prejudice to Witherspoon. 
C. In Any and All Events, Liberty Should be Required to Post 
Security in the Fo:rm of a Supersedeas Bond Equal 
to That Which Would be Regu:i:red to Security a Stay of 
Proceedm2s Under a Money Judwent. 
While we may accept Liberty's valuation of the subject property for present purposes, solely 
for the sake of argument, one would hope that all parties had learned something from the economic 
debacle of the past seven years. How do we know what the value of the security will be a year and 
a half from now, as opposed to the value today? While this may seem speculative, people used to 
think that Lehman Brothers, AIG, and Washington Mutual were simply too big to fail. How do we 
know -where Liberty will be in a year to a year and a half'? How do we know that Liberty won't face 
so.me crisis of epic proportions, whether through management problems, declining asset values, or 
excessive liabilities arising out of a previously unforeseen event of historic proportions? We don't 
know. And that is the problem. Since we don't know, we can't risk enjoining Witherspoon from 
exercising its clear rights solely to create uncertainty that benefits no one other than Liberty. There 
is a price for every request for a stay. In the Court's discretion, the reasonable price for such a stay, 
in the present context, should be the required posting of a supersedeas bond in an amount equal to 
136% of the Point's obligation to Witherspoon. 
Alternatively, if Liberty finds the posting of a supersedeas bond to be m1palatable, then 
perhaps Liberty would stipulate, as a condition of any stay, that it would bear personal liability for 
all sums, interest, and costs due Witherspoon under the Point's Promissory Nate as amended on July 
30, 2010. In any and all events, in the absence of adequate security, the Court should provide 
Witherspoon, upon a showing of a decline in the value of Witherspoon's security, the opportunity 
to petition to modify any stay granted Liberty, 
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IV. CONCLUSION. 
Based upon the reasons and authorities set forth above, Witherspoon respectfully requests 
that the Court deny Liberty's request for a stay. Alternatively, if the Court is inclined to grant 
Liberty's requested stay, Witherspoon asks that the Court require, as a condition thereof, the posting 
of security as deemed appropriate by the Court. Under the circumstances, appropriate security 
should be in the form of a supersedeas bond in an amount equal to 136% of the dollar amount of 
Witherspoon's security in Parcels "A," ''D," and ''E." 
' ~ 
DATED this 22., day of July, 2014. 
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CERTIFICATE OF SERVICE 
zvtA 
I hereby certify that on this 2 day of July, 2014, I served a 1rue and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front A venue, Ste. 502 
Coeur d'Alene, ID 83814 
_x_ U.S.MAIL 




__ E-Mail: jhaJiin@lukins.com 
WITHERSPOON KELLBY.BRIEF IN OPP MOTION TO STAY.wpd 



























IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
* * * * * * * * 
Liberty Bankers Life Insurance Company, ) 
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COEUR D'ALENE, IDAHO 
PROCEEDINGS: 
JULY 29, 2014 
THE COURT: All right. Let's take up Liberty 
versus Witherspoon Kelley. 
MR. HALLIN: Your Honor, this may take several 
minutes if you want to skip over us. 
THE COURT: No, that's fine. The other one's 
going to take some time too, so 
MR. HALLIN: Okay. 
THE COURT: This is a motion for a stay 
regarding non-judicial foreclosure, correct? 
MR. HALLIN: That's correct. 
THE COURT: It's your motion, Mr. Hallin? 
MR. HALLIN: That's correct. 
THE COURT: I've received the briefing, 
including the document you submitted most recently, 
which I think was this morning; is that correct? 
MR. HALLIN: Yesterday evening, I think. 
THE COURT: Okay. 
MR. HALLIN: The reply brief. 
THE COURT: Okay. You may argue, sir. 
MR. HALLIN: Your Honor, Liberty Bankers would 
like to call one witness in support of its motion, and 






























THE COURT: Okay. 
MR. HALLIN: Ed Morse. 
THE COURT: You may do so. 
ED MORSE, 
having been first duly sworn to tell the truth, the 
whole truth, and nothing but the truth, testified as 
follows: 
THE COURT: You may inquire. 
DIRECT EXAMINATION 
BY MR. HALLIN: 
Q. Sir, would you please state your name for the 
record? 
A. My name is Ed Morse, M-o-r-s-e. 
Q. And what is your occupation? 
A. Real estate appraiser and consultant. 
Q. What is your training and education as far as 
real estate appraisal is concerned? 
A. I have a bachelor of science degree, a master's 
degree in business administration, a juris doctorate 
degree. I have a real estate broker's license on 
inactive status. 
I am currently a certified general real estate 
appraiser in the State of Idaho. I hold the CRE 
credential, Counselors of Real Estate credential from 


























designation from the Appraisal Institute. 
I have 40 years of real estate appraisal fee 
[sic] experience in Kootenai County and North Idaho, and 
I'm actively engaged in real estate appraising and 
consulting. 
Q. And you mentioned a certified general appraisal 




Yes, it is. 
And what does that allow you to do? 
That is the State certification that allows me 




Now, do you have a focus in your practice? 
Well, I do mostly commercial and complex 
litigation valuation and damage cases. 
Q. You mentioned you've earned an MAI designation. 
What does that entail? 
A. The MAI designation is sometimes referred to as 
the Ph.D. of real estate valuation. It is a 
professional designation that requires peer review and 
testing by a professional appraisal association before 
it is granted to an applicant. The CRE designation is 
also a by-invitation, peer-reviewed professional real 
est~te designation. 
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standard protocol in formulating your appraisals? 
A. Yes. I follow the Uniform Standards of 
Professional Appraisal Practice and the Code of Ethics 
and Standards of Practice of the Appraisal Institute and 
the Code of Ethics of the Counselors of Real Estate. 
Q. Okay. Now, in 2012 were you retained to 
appraise the Post Falls Landing property? 
A. Yes, I was. 
Q. And what was the scope of your engagement? 
A. Well, it was to appraise essentially all of the 
unsold portion of the Post Falls Landing project, which 
was eight or nine blocks, as well as the marina. It's 
my recollection that at that time the fuel tanks were on 
a little triangular portion of ground that was owned by 
the City of Post Falls, and subsequent to that, since 
that time, there's been an exchange of that property and 
I think a dedication of a portion of the amphitheater 
portion of the property to the City of Post Falls. So 
there's been a slight exchange of real property rights 
since that time. 
Q. Okay. And at that time the Post Falls Landing 
property was mostly bare land; is that correct? 
A. That's correct. 






























A. Sales comparison approach, and I think I also 
did a value -- discounted value to a single purchaser, 
which entailed the discounted cash flow analysis. 
Q. Were there any limitations placed on your 
appraisal? 
A. Well, there were a number of assumptions in 
that appraisal that I would have to resort to, but, you 
know, as part of those, it would there's a number of 
explanations, assumptions, permits in there about 
littoral rights, about operations, about existing PUD 
requirements, marina ordinances and operations that 
impact the marina, and probably too many more conditions 
that I can recite off the top of my head that were in 
that report. 
Q. Okay. From what I understand, with the 
exception of the assumptions you made, there was no 
limitations imposed by the client in the case? 
A. That is correct. It was a request to appraise 
the property in as-is condition at that time. 
Q. Okay. And were you able to locate enough 
sales, comparable sales data to formulate an opinion of 
value at that time? 
A. I was at that time, yes. 
Q. Okay. And did you, in turn, formulate an 





























A. Yes, I did. 
Q. And w'ha t was that opinion? 
A. I'd have to -- I wasn't sure you were going to 
ask me that. May I go back and retrieve the report? 
Would you restate that question? 
Q. Have you been able to refresh your memory? 
A. Yes, sir. 
Q. Okay. And what did you rely on? 
A. A copy of my appraisal report. 
Q. Okay. Did you -- were you able to form an 
opinion of the market value as of July 3rd, 2012, for 
the bare land? 
A. Yes. 
Q. And what was that? 
A. Th~ summation; aggregate sell-out of the -- of 
the sum of the values of the individual blocks was 
7.84 million. And the present worth to a single 
purchaser, after deducting for remaining subdivision 
improvements, which was roughly, I think, between 2 and 
2.3 million, and then discounting to the present worth, 
the sell-out of the individual blocks indicated a 
property value of 2.3 million plus the value of the 
marina. 
Q. And did you also, in turn, formulate an 
8 
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independent opinion of the market value of the Post 
Falls Landing marina as of July 3rd, 2012? 
A. I did. 
Q. And what was that? 
A. 1.35 million. 
Q. Okay. And since July of 2012, have you been 
requested to update your appraisal as far as the Post 
Falls Landing property is concerned? 
A. Yes, I have. 
Q. Okay. And what did you do to update your 
appraisal? 
A. I updated my market research, found and 
confirmed additional sales, met with the City of Post 
Falls regarding changes in the master development 
agreement, called and contacted the Idaho Department of 
Lands about the current status of the lake bed or river 
bed lease, and to confirm the legal status of the marina 
and littoral improvements, analyzed the sales data. 
I only appraised a portion of the land that had 
previously been appraised, so the number of blocks and 
.the amount of land and, consequently, the absorptions 
and the discounts changed radically. 
In the process of updating market information, 
looking at changed sales rates, tax receipts and 
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kind of information, were all taken into account in 
arriving at current and updated values for the land and 
for the marina. 
Q. And I think you got a little ahead of me. You 
indicated that your scope was more limited than it was 
in July of 2012? 
A. I did not retrace all of the steps that I did 
in 2012. However, anything that I thought may have 
changed or impacted in -- as of this time, I would -- I 
researched that and have considered it, to the best of 
my knowledge. 
Q. And were you concerned with the entire project 
or just a limited portion of the project? 
A. I was just concerned with a limited portion of 
the project. 
Q. And what portion of the project was that? 
A. Those would be blocks A, D and E. 
Q. Okay. Did you have an occasion to update your 
appraisal as far as the ma~ina is concerned? 
A. I did. 
Q. Okay. 
MR. HALLIN: I'm going to have an exhibit 
marked, your Honor. 
THE COURT: Okay. 



























going to be one exhibit. 
THE CLERK: Just one? 
MR. HALLIN: Yeah. 
THE CLERK: Okay. 
(Exhibit No. 1 was marked.) 
BY MR. HALLIN: 
Q. Mr. Morse, I'm handing you what's been marked 
as Plaintiff's Exhibit No. 1. 
document? 
A. Yes, I do. 
Do you recognize that 
11 
Q. Does that depict blocks A, 
the occasion to recently reappraise? 
D and E that you had 
A. 
Q. 
That is correct, yes. 
Okay. And these are portions of the Post Falls 
Landing project? 
A. That's correct. 
Q. Now, in your recent update, were you -- I 
understand you went back and reviewed the sales 




Were you able to locate sufficient comparables 
at that time? 




And were those -- when did those sales 





























A. Well, sales range from about 2009 to the 
current time in 2014, but I -- some of the most 
pertinent and closest data were sales in about 2012 and 
2013 that were located along Spokane Street that are 
right across the street from the -- the subject project. 
And those sales transacted since I had 
appraised the subject property, and they are very 
proximate to the subject property. They are smaller 
tracts, but -- and consequently the price per unit is 
affected, but they're virtually identical to blocks E 
and D, with the exception that D and E will have to be 
accessed by an interior roadway, and the other ones are 
Spokane Street sites and/or corners --
Q. Okay. 
A. -- right across from the project. 
Q. And were you able to formulate an opinion of 
the market value of blocks A, D and E as of July 28, 
2014? 
A. ~ies, I was .. 
Q. And what was that opinion? 
A. Well, the aggregate before deducting for 
remaining improvements, the aggregate values of those 
three blocks are 4.515 million, and then I have deducted 
for remaining subdivision improvements, so I subtracted 
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arrive at an as-is property value of 3,180,000. And 
then I also deducted for -- $15,000 in addition to that 
for platting costs to arrive at a conclusion of 
3.165 million under the assumptions of this appraisal 
report. 
Q. And you indicated you made two adjustments to 





And why did you make those adjustments? 
Well, for two reasons: To reflect what I 
believe a knowledgeable purchaser would look at and 
adjust for when they bought the property. 
13 
There are remaining subdivision improvements to 
be completed in this project. Based on the best 
information that I have, those are not broken down by 
iridividual blocks. They're broken -- they're identified 
for the whole remaining project. 
With the amendments to the PUD, those may 
change slightly, and a buyer of the whole project may 
treat these improvements differently than a buyer of 
certain blocks. But I think the adjustment that I took 
was to subtract for the pro rata amount of the remaining 
subdivision improvements; consequently, the calculation 
of adjustment and then the estimated platting costs of 


























Q. Now, were you able to formulate an opinion of 
the market vault of the marina as of July 28, 2014? 
A. I did, yes. 
Q. And what was that? 
A. 1.35 million, 1,350,000. 
Q. Now, did you make any assumptions in your 
appraisal as to blocks A, D and E or the marina? 
A. Yes. I made a number of assumptions. 





A. The appraiser has relied upon plats, assessor's 
maps, parcel sizes; for example, areas of square 
footages in this exhibit, the basis of the blocks, I'm 
assuming that that information is accurate. 
The appraisal of the subject considers the 
exchange for the fuel tank encroachment and assumes the 
marina has or will have fuel services and utility 
services. 
The appraisal does not adjust for the liability 
of constructing an underground parking structure that 
was part of a dispute over on block F between some of 
the tenants of the condominium. 
The appraisal assumes after conversation with 





























general plan and design of the urban village will 
remain, but the -- the project can be sold off by block. 
The POD has been amended or changed to delete 
things like underground parking requirements, and so we 
have more flexibility, essentially, in the PUD than we 
had back in 2012. 
Assumption number six, the appraisal is not 
adjusted for, and the appraisal assumes the property 
owner/developer does not assume the financial obligation 
to construct the civic center. 
The superseding master development agreement 
states the developer ~ill construct the boardwalk along 
the Spokane River, and that is in part of the 
development cost adjustment that I have used in my 
analysis. 
The appraisal does not consider any cost or 
potential code violation for delay or not meeting the 
performance benchmarks that were in the original PUD. 
And those may have been waived or changed in the most 
recent amendments to the master development agreement. 
The appraisal does not consider any URD 
financing that may or may not have been promised to this 
project. 
And as of July 17th, 2014, the appraiser had 
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the submerged land lease for the marina is current and 
in good standing. 
16 
The marina is supposed to have 71 spaces of 
dedicated marina parking, and the existing parking, part 
paved and part gravel, is assumed to satisfy this 
requirement. No adjustment was made for that factor. 
And the appraisal assumes that individual 
blocks of land can be sold and platted separately as 
I've been instructed by the City of Post Falls was 
allowed or approved by the city council in the most 
recent amendments to the master development agreement. 
MR. HALLIN: Thank you. No further questions, 
your Honor. 
THE COURT: Any questions, Mr. Magnuson? 
MR. MAGNUSON: Just a few, your Honor, if I 
may. 
THE COURT: You may. 
CROSS-EXAMINATION 
BY fvlR. P'iAGi-JUSOt-J: 
Q. Mr. Morse, you have indicated, I believe, 11 
extraordinary assumptions underlying your opinion as to 
the current value of both the marina and blocks A, D and 
E; is that correct? 
A. That is correct. 




























legally subdivided as we sit here today, are they? 
A. That is correct. 
Q. In fact, the improvements that would be 
necessary to make lots A, D and E usable for commercial 
purposes have not been installed; is that correct? 
A. Not all of them. That's my understanding. 
Q. And if blocks A, D and E were sold through a 
foreclosure sale in their current condition, would you 
agree with me that there would be some uncertainty as to 
who would have what obligation to install what 
improvements to make those parcels usable? 
A. Well, there would certainly be uncertainty. I 
believe that the adjustments that I've made, which 
takes, based on the best information that I have, the 
remaining project improvements and -- for example, if 
you look at this diagram right here, most of the road 
improvements for -- in fact, virtually all of them with 
the exception of Spokane Street improvements are done on 
block E. They're almost all done on block D. We have 
Meghann Lane existing on block A, but we do not have all 
of MacReynolds Drive for block A. 
So we've got a disproportionate amount of, 
sidewalks, landscaping, utilities, and improvements that 
have gone in amongst the blocks. We've got boardwalk 


























development costs. And so I believe that we've probably 
overcompensated, looking at the amount of roads that 
have been done in the using the average remaining 
costs per square foot for blocks A, D and E. 
Block C, block Fare going to be some of the 
blocks that have most of the improvements and lease done 
already. But that was the best information I had, the 
most logical, and I thought the fairest way to 
distribute the remaining amount of work to be done and 
make the adjustment to real estate appraisal at an as-is 
value. 
Q. But your appraisal as of today assumes that the 
individual blocks, including A, D and E, can be sold and 
platted separately, and that the improvements will be 
either installed or bonded for each one? 
A. It assumes that they can be sold separately, 
that's correct. And in that platting process, one must 
either install or bond for the improvements at the time 
that the plat is improved, that is correct. 
Q. Okay. So my statement of your assumptions witr 
respect to saleability, dividability [sic) and bonding 
or installing for improvements is correct? 
A. Well, I'm not sure that you had all those 
conditions in there. I believe that my answer responded 

























restate, I will see whether or not I can agree with your 
statement. 
Q. The appraisal assumes individual blocks, being 
A, D and E, can be sold and platted separately and 
improvements installed or bonded for each block? 
A. Correct. That's that's assumption number 11 
on page five of the report. 
Q. Right. And you don't know that to be true. 
You are simply assuming that that will be the case? 
A. I believe that to be true after my 
conversations with the City of Post Falls planning 
staff. 
Q. And we don't have a final approved plan for 
this as of today, do we? 
A. We don't, but the in my discussions with 
planning staff, they told me that this had been approved 
by council, and they were in the process of drafting the 
necessary agreements and ordinances to take back for 
final approval. 
Q. But that's not something you know personally; 





And on the marina, do you know who owns the 



























A. It's my understanding that Mr. Green claims 
ownership interest in the docks. 
20 
Q. And do you know who the lease for the submerged 
lands lease and the encroachment permit is in title to? 
A. I believe that the riparian or littoral 
submerged land lease goes to the property owner, which 
would be Liberty. 
Q. Is your opinion of value of the marina at all 
affected adversely, or would you come up with a 
different opinion if you were apprised that there is no 
entitlement for the owner of the marina improvements to 
maintain them in their current location? 
A. If -- if one takes the position that the marina 
improvements will be -- well, let me back up. 
My opinion of value assumes that the marina 
will be left in place, and that is an estimate of market 
value that contributes to the property as a whole. 
If one assumes that the marina will be 
relocated, then there is a significant amount of cost 
and value that would be -- that would be lost in doing 
so. For example, relocation, severing of the 
electrical, losing all the pilings that are driven in 
the lake bed, dealing with the issues of picking up and 




























are issues that I did.not consider in my appraisal. 
Q. So you don't have an opinion today of what the 
value of the physical property that constitutes the 
docks, the floating -- the floating store, the 
convenience store, et cetera, is exclusive of what they 
may attribute to the entirety of the property? 
A. No. I've looked at it within the context of 
what it would contribute to the entirety of the 
property, which in my opinion would be the highest and 
best use of it rather than to relocate it. 
21 
Q. Would you agree with me that if parcels A, D 
and E are severed through a foreclosure process prior to 
completion of the remaining improvements, that the fair 
market value of the same as to a willing purchaser would 
likely be less than if they were sold as part of an 
entire aggregate of the property? 
A. No, I would not agree with you. The size and 
scale of this project and property are such that there's 
insufficient -- has been insufficient demand, and in my 
opinion, there is insufficient demand at the current 
time to develop a project of this size and scale given 
the population, the weakness in the economy, the amount 
of existing retail, office and residential units that 
have been available in the Post Falls market. There 


























mixed-unit development of this scale. 
Part of the flexibility with the changes to the 
master development agreement would allow the individual 
blocks to be sold out, and that would allow one to 
attract more specialized, smaller developers, which 
would probably not diminish and tend to maximize the 
sell-out and the price of this project. 
You could -- you could market block A 
separately from blocks E and D, and there are probably 
users in the market that can use blocks D and E that are 
not interested in getting into the waterfront condo 
development which will be entailed in block F. 
So I believe that -- that it does not degrade 
the property with having the flexibility of being able 
to foreclose or to sell out and market the blocks 
individually. 
Q. So at the end of the day, you're assuming that 
in the event of a foreclosure, there would be an 
amicability on the part of the owners of all properties 
to develop them in a unified fashion consistent with 
what approvals the City gives? 
A.· Well, that's pretty much correct for the simple 
reason that under the definition of highest and best use 
and the assumption of market value, we value property 


























and the conditions of the development agreement, master 
development agreement and the POD with the City of Post 
Falls set what those legal conditions are. 
Q. 
A. 
And they haven't been set with finality? 
No, they have -- well, it's my understanding 
they've been approved in principle, and that the 
documents remain to be signed. 
Q. So inherently, at the end of the day, there is 
some degree of speculation based upon assumptions of a 
multitude of conditions that may or may not come to 
pass? 
23 
A. As with most estimates of value, value involves 
an expectation of future rewards. I would say there's 
no degree of speculation. What there are are 
project-inherent risks and unknowns, and this appraisal 
reflects the most current, accurate assumptions about 
what the market and what those issues are at this time. 
MR. MAGNUSON: Thank you. 
THE COURT: Any redirect? 
MR. HALLIN: Your Honor, it occurred to me that 
I failed to move for admission of Exhibit 1 for 
illustrative purposes. 
THE COURT: I was going to ask you that. 
MR. HALLIN: Move for admission of Exhibit 1 



























MR. MAGNUSON: No objection. 
THE COURT: One's admitted. 
(Exhibit No. 1 was admitted.) 
MR. HALLIN: No follow-up, your Honor. 
THE COURT: Thank you, Mr. Morse. 
MR. HALLIN: That is all the testimony and 
evidence that Liberty Bankers would have. 
THE COURT: Okay. Argument? 
MR. HALLIN: Your Honor, as I noted in the 
moving papers, Witherspoon Kelley has filed a --
initiated a non-judicial foreclosure of its deed of 
trust, which encumbers blocks A, D and E, which this 
Court has heard testimony regarding the value of. That 
sale is scheduled for September 26th of 2014. 
24 
In its foreclosure notice, Witherspoon has 
alleged that it is -- that its deed of trust secures the 
sum of $1,324,942.33. Per diem interest is alleged at 
$258.23 per day. Calculated over a year, that would be 
roughly $94,000 that would accrue in additional post 
or excuse me, pre-judgment interest. 
The -- following this Court's judgment, Liberty 
Bankers timely appealed, and just recently the Supreme 
Court issued a briefing schedule setting my client's 
brief -- opening brief due on August 21st of 2014. At 


























and would anticipate a seamless briefing that would 
follow. 
It is our position that Liberty -- or excuse 
me -- Witherspoon Kelley is fully secured in this -- in 
this case, and that there's been no showing of a threat 
that it will somehow become unsecured. 
And it's important to note that Witherspoon 
25 
is pursuant to this Court's judgment, Witherspoon has 
a first position lien on blocks A, D and E, which 
Mr. Morse just testifjed have a present market value of 
$3,165,000. But they're also secured by the marina, 
which Mr. Morse just excuse me -- opined have a 
present market value of $1.35 million. 
So there's sufficient security or equity in the 
property by which Witherspoon Kelley is secured, so we 
would resist Witherspoon's request that my client be 
required to post additional security in the form of a 
supersedeas bond. 
its opposition, Witherspoon did request 
ability to come back before this Court if there is a 
threat of a diminishment or threat that it will become 
somehow under-secured, and I have no problem with 
that -- if there is facts that develop down the road and 
Witherspoon does have a concern that it is becoming 
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entertaining an amendment to the stay order. 
But at this present circumstance, or at the 
present time, based on the facts that we know, 
Witherspoon is fully secured and there's no reason why 
this Court should order additional security in the form 
of a supersedeas bond. 
THE COURT: Why should they have to wait? 
26 
MR. HALLIN: Well, your Honor, my client had to 
wait through multiple bankruptcy proceedings. It's just 
the reality of the situation. This would be a shart 
stay until the Supreme Court issues a final judgment of 
this of this matter. 
THE COURT: But you're not challenging the fact 
that they have the legal right to go through a 
non-judicial foreclosure; you're just saying that 
because they're adequately secured, they shouldn't be 
allowed to do so until you get an opinion out of the 
Supreme Court? 
MR. HALLIN: I'm not arguing that they don't 
have the present ability to notice a non-judicial 
foreclosure. 
THE COURT: Okay. I cut you off. 
MR. HALLIN: I don't have anything else to add, 
your Honor. 
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MR. MAGNUSON: Thank you, your Honor. I know 
the Court's read the briefing, so you're aware, as you 
always -- as you should be, that this is a discretionary 
call, and we look at the balancing of it. And if 
there's going to be a stay, it shall be on such terms 
and conditions as the Court deems appropriate. 
In this particular case, although Mr. Morse 
comes well qualified, the simple fact is that we've got 
three lots that aren't created, they're not platted, 
they're not finished, they're not even finally approved. 
The valuation involved some degree of 
speculation. It involved some degree of assumptions. 
And it involves -- in the case of the marina, certainly 
the Court is aware, based on this Court's finding, that 
Mr. Morse's value at 1.35 million presupposes that the 
owner of the littoral rights is, in fact, the unified 
owner of the docks, which is exactly the opposite of 
what this Court found . 
Now, you know, maybe if we had been looking at 
a situation like this ten years ago, maybe people would 
take a different tact or a different look at it. But 
the fact is, ironically, this project, as the evidence 
the Court took at trial, probably seven to eight years 
in process, and the testimony today is we still don't 



























eight years, including a couple of years under Liberty's 
stewardship, and none of it's -- none of it's sold. And 
that, I think, inferentially should give the Court some 
pause as to what the value of the property would be 
whether or not there is an adequate security. 
But even if we assume there's adequate value in 
the property today, which for our briefing purposes, we 
did say we assumed that the value of the property was 
1.325 million today, I don't think that necessarily ends 
the inquiry. Because if the last few years have taught 
us anything, how do we know -- how -- AIG wasn't here, 
Mobile -- or BP basically bankrupted a few insurance 
companies. How do we know Liberty's not going to be 
here? How do we know what the complexion of the 
situation's going to look like in a year and a half? 
The real concern we have is, because of the odd 
facts here, you would be staying a non-judicial 
foreclosure, which could arguably have a five-year 
statute of limitations. And if we got past the 
five-year statute of limitations, Liberty argues, well, 
a judicially-imposed injunction tolls the statute of 
limitations. 
That may be as between Witherspoon and Liberty, 
but recall that Liberty isn't the party who's primarily 


























nuance of this particular case. We don't have an 
injunction on the party who is primarily liable that 
gives rise to the breach of which gives rise to the 
foreclosure against the other party. 
So, I mean, there is a potential disconnect 
there, and my cli~nt doesn't want to be in the position 
of prevailing in front of the Supreme Court and then 
having an argument that this cannot be brought because 
of the statute of limitations under the five-year 
statute for the foreclosure of a mortgage or a 
non-judicial foreclosure. 
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So that is -- that is of concern to us, and 
what we suggested, which we thought was reasonable under 
the circumstances, not that it's a requirement bf the 
136 percent, but we simply suggested that, given the 
positions of the parties, given that Liberty believes 
they'll prevail on appeal, and maybe they will, given 
that Liberty would be able to recover a supersedeas bond 
premium as a recoverable cost, given that Liberty, 
through the testimony, has 1.1 billion in admitted 
assets, and given the likelihood that Liberty, of the 
all people, can furnish a supersedeas bond, given that's 
what they do, it would seem that if there is no risk to 
them on appeal, that maybe they ought to just put a 



























something similar to that that the Court deems 
reasonable. 
But to just stay a legal act that is otherwise 
authorized for the sake of convenience, having lost at 





risk to speculation. 
MR. HALLIN: 
All right. Do you wish to close, 
Your Honor 
I think Mr. Morse prefers the term 
That was his testimony. 
Your Honor, I feel that it 
30 
behooves the clients -- or excuse me, the parties to 
wait until the Supreme Court makes a final determination 
as to their respective rights in the property. 
As Mr. Magnuson alluded to; there is the 
possibility that the Supreme Court could reverse the 
Supreme -- or excuse me, this Court in part or full 
and --
THE COURT: It's happened before. 
MR. HALLIN: And you never know what the 
Supreme Court is gonna do, but --
MR. MAGNUSON: I'll agree with that. 
MR. HALLIN: -- there is that possibility in 
this case. 
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is -- as a property manager that is taking care of the 
property, and intends to do so throughout the -- well, 
has an interest in doing so because it owns blocks B, C, 
F and G, so it has a vested interest in protecting this 
project regardless of what the Supreme Court does. 
So with that being the case, I think that it 
.behooves the parties to wait and see what the Supreme 
Court does rather than foreclose now and run the risk 
that the Supreme Court reverses this Court, and then we 
have the situation where there's been a foreclosed 
junior subordinate lien and it's left with nothing other 
than the marina, or potentially nothing. 
So your Honor, I would request that this Court 
order a stay of Witherspoon Kelly's pending non-judicial 
foreclosure of its deed of trust without any requirement 
that it post a supersedeas bond. 
THE COURT: All right. What's the risk to 
Liberty if A, D and E, as you assert, are worth 
$4.5 million, and they are in the second position 
without other liens, if the judicial foreclosure were to 
go forward, they could come forward and bid the amount 
of the lien, step into first place, if they wanted to do 
that to maintain their secondary position, or if they 













MR. HALLIN: Well, your Honor, there is no 
monetary judgment in this case. 
THE COURT: Well, in essence, to clear the 
lien, if they let the foreclosure sale go forward, they 
lose their second position and they don't put in a 
bid --
MR. HALLIN: Yes, that's correct. 
THE COURT: -- and the bid would have to be 
equal to the amount that's owed to Witherspoon Kelley 
plus whatever the per diem is on that date. 
So if the Supreme Court were then to reverse 
32 
12 and they did that, they'd have the right to recoup from 






MR. HALLIN: I don't believe that's the case, 
your Honor. I mean, you're correct in that Witherspoon, 
under the facts as they currently exist, could correctly 
or properly credit bid $1.33 million and 
THE COURT: So your client could put u~ that 











-- to clear the lien 
That's correct. 
-- step into first position, avoid 
the whole issue, correct? 
1 \ 25 
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THE COURT: Okay. And your client has a lot 
more eggs in this basket than Witherspoon Kelley. 
MR. HALLIN: Under that circumstance, I don't 
believe that Liberty would have the recourse, if the 
Supreme Court were to reverse, for recoupment. 
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THE COURT: But they'd have clear title to A, D 
and E. 
MR. HALLIN: That's correct. 
THE COURT: What would the impact, in your 
opinion, be with respect to the marina if that were to 
happen? I hadn't considered that. 
MR. HALLIN: I guess I don't understand. 
THE COURT: Well, I found the marina belonged 
to Witherspoon Kelley, correct? 
MR. HALLIN: Well, at present, it techntcally 
belongs to the Point at Post Falls Landing, LLC, subject 
to Witherspoon Kelly's perfected UCC security interest. 
I don't believe Witherspoon has taken any steps to 







that security interest, but --
THE COURT: Your client could forestall that 
sale if -- if they cleared the lien on A, D and E, 
correct, in essence? Because Witherspoon Kelley would 
no longer be owed anything. 


























under this Court's ruling, my client doesn't have a lien 
on the marina. 
THE COURT: I understand. 
MR. HALLIN: So if Witherspoon was cleared out, 
I guess it would be owned outright by the Point at Post 
Falls Landing. 
THE COURT: Mr. Magnuson, do you wish to 
respond to the Court's questions? 
MR. MAGNUSON: No, I don't have anything 
additional. 
THE COURT: Okay. The Court has looked at the 
issues. I've looked at Idaho Appellate Rule 13, sub 14, 
which gives the trial court the ability to stay 
enforcement of a judgment other than a money judgment, 
which this is, upon posting of security and upon such 
condition as the district court shall determine. 
I agree with your briefing, Mr. Hallin, that 
136 percent under subdivision 15 of the rule applies to 
money judgments. And I understand Mr. Magnuson just 
said that was a reasonable number given the facts and 
circumstances. 
I don't see any cause to enter a stay pending 
an appeal. It's a matter of discretion. Witherspoon 
Kelley has been out on a limb in this matter for a long 






























over the years as they tried to carry Mr. Green through 
it. They were unable to do so. 
So I'm going.to deny the motion. I think 
Witherspoon [sic] is in a wonderful position to be able 
to put up enough money to clear that lien, which would 
clear up their title to A, D and E, and would probably 
resolve most of the issues with respect to the marina 
eventually, and give them a project to move forward on 
in unison. 
35 
I've considered the relative claims of the 
parties, the relative prejudice to each, and I just find 
it's not appropriate to enter a stay. 
Mr. Magnuson, will you prepare an order denying 
the motion for stay? I assume Liberty will be filing a 
motion with the Supreme Court probably. 
MR. HALLIN: Most likely. 
MR. MAGNUSON: I will, your Honor. May I make 
onE= question 
THE COURT: Yes. 
MR. MAGNUSON: or clarification? 
The Court had indicated in its comments that 
Witherspoon was in a wonderful position to put up the 
money to 
THE COURT: I'm sorry. I meant Liberty. 
MR. MAGNUSON: I thought that's what you meant. 
36 
1 I just wanted to make sure the record was clear. 
2 THE COURT: They've got over a billion in 
3 assets. 
4 MR. MAGNUSON: Thank you, your Honor. 
5 THE COURT: Okay. Thanks. 
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CLERK, DISTRICT COURT 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TilE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 









THE POINT AT POST FALLS, L.L.C., 
an Idaho limited liability cpmpany; POST 
FALLS LANDING MARINA, L.L.C.; 
an,d JOHN AND JANE DOES 1~100; 
Defendants. 
CASE NO. CV-13-1092 
ORDER D.'ENYING MOTION TO 
STAY TRUSTEE'S SALE 
ORDBR DENYING MOTION TO STAY TitUSTBE'S SALE • PAGE l 
Aug. 4. 2014 1:25PM JUDGE SIMPSON 
· WITI:IERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
insurance company, 
Counter•Defenda.nt!R.espondent. 
No. 1112 P. 2/3 
, Plaintiffi' Appellant Liberty Bankers Life Insurance Company ("Liberty") .filed its "Motion 
to Stay Trustee's Sale" on July 15, 2014. Liberty requested that theCmirt enter an Order staying the 
non-judicial foreclosure of Defendant/Respondent Witherspoon, Kelley, Davenport& Toole, P.S. 's 
(''Witherspoon'') Deed of Trust pending· resolution of the appeal of this matter. 
Liberty's Motion came on for hearing before the Court on July 29, 2014. Liberty was 
represented by counsel, Jonathon D. Hallin. Witherspoon was represented by counsel, John F. 
Magnuson. Having reviewed the parties' submissions. and having received the testimony of Ed 
Morse, MAI at the July 29, ~014 hearing, and having heard the axgrunent of counsel, the Court 
hereby finds as follows. 
Based upon the matters set forth in the record ofproceedingsheldJuly29, 2014 at 3:00 p.lll., 
and inan exercise of this Court's discretion, pursuant to 1AR 13(b)(14), the Court denies Liberty's 
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Motion to Stay -the non-judicial foreclosure of Witherspoon's Deed of Trust pending resolution of 
Liberty's appeal. 
IT IS SO ORDERED. 
DA JED this _j_ day of f\:.~ 1 , 2014. 
BR.SIMPSON 
District Judge 
CLERK'S CERTIFICA'IB OF SBRVJCE 
==-
1 HEREBY CERTIFY that on this '_J_ day of /ttuj,u&t , 2014, I ca~sed to be served a true 
and correct copy of the foregoing document upon the persons named below, at the addresses set out below 
their name,· ejther by mailing to them a true and correct copy of said document in a properly addressed 
envelope in the Unite<l States mail, postage prepaid; by hand delivery to them; by O'\lernight lllllil; or by 
facsimile transmission. 
John F. Magnuson 
Attorney at Law 
P.O. Box23S0 
1250 Northwood Center Court, Su.rte A 
Coeurd'Alene,ID 83814 
Jonathon D. Hallin 
Lukins Annis 
601 E. FrontAvenue. Ste. 502 
Coeur d'Alene. ID 83 814 











__ E-Mail: jhallin@luldns.com 
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